Branigan, Terence

From: Branigan, Terence

Sent: Thursday, Octeber 13, 2016 2:11 PM

To: Rosenthal, Arnold (ENRD)

Cc: Bajor, John; Cooney, Nigel (ENRD)

Subject: RE: EPA Conference Call with EPA About Jeffersonville's LTCP Request

Attachments: AppE.pdf, CD.pdf; appA.pdf; AppB.pdf, AppC.pdf, AppD.pdf; itcpapproval.pdf; Complaint
09-17-09.pdf

Terry

Terence Branigan

Associate Regional Counse! (C-14))
U.S. EPA/Region 5

77 W. Jackson Boulevard

Chicago, lllinois 60604

(312) 353-4737 phone

{312) 385-5500 fax
branigan.terence@epa.gov

Erom: Rosenthal, Arnold (ENRD) [mailto:Arnold.Rosenthal@usdoj.gov]
" Sent: Thursday, October 13, 2016 1:17 PM

To: Branigan, Terence <Branigan.Terence@epa.gov>
Cc: Bajor, John <bajor.jchn@epa.gov>; Cooney, Nigel (ENRD) <Nigel.Cooney@ usdoj.gov>
Subject: RE: EPA Conference Call with EPA About Jeffersonville's LTCP Request

From: Branigan, Terence [mailto:Branigan.Terence@epa.gov]

Sent: Tuesday, October 11, 2016 3:13 PM

To: Rosenthal, Arnold (ENRD) <ARosenthal @ENRD.USDQJ.GOV>

Cc: Bajor, John <bajor.jchn@epa.gov>

Subject: FW: EPA Conference Call with EPA About Jeffersonville's LTCP Request

Hi Arnie,



Thanks,

Terry

Terence Branigan

Associate Regional Counsel (C-14)}
U.S. EPA/Region 5

77 W. Jackson Boulevard

Chicago, lllinois 60604

(312) 353-4737 phone

(312) 385-5500 fax
branigan.terence@epa.gov

From: Bajor, John

Sent: Tuesday, October 11, 2016 12:42 PM

To: HANCOCK, MARC <MHANCOCK@idem.IN.gov>

Cc: Branigan, Terence <Branigan.Terence @epa.gov>

Subject: RE: EPA Conference Call with EPA About Jeffersonville's LTCP Request

I’'ll check with Terry Branigan, our ORC attorney.
Thanks Marc.

John “Jack” J. Bajor, Ir.

Environmental Engineer/Enforcement Officer
Water Division

Water Enforcement & Compliance Assurance
USEPA, Region 5

WC-15J;

77 West Jackson Blvd.

Chicago, lllinois 60604-3580

Phone: {312) 353-4633

FAX: {312) 886-6090

Email: Bajor.john@epa.gov

~ From: HANCOCK, MARC [mailto:M HANCOCK@idem.IN.gov]
Sent: Tuesday, October 11, 2016 12:30 PM
To: Bajor, John <bajor.john@epa.gov>
Cc: Hancock, Miranda J <MJHancoc@idem.IN.gov>
Subject: RE: EPA Conference Call with EPA About leffersonviile's LTCP Request

HiJack,



Any luck nailing down a phone number for the DOJ representative for next Monday’s canference call about
Jeffersonvilie?

~~~~~ Original Appointment-----

From: Bajor, John [mailto:bajor.john@epa.gov]

Sent: Monday, September 26, 2016 9:52 AM'

Ter HANCOCK, MARC

Cc: Branigan, Terence; Bahr, Ryan

Subject: Accepted: EPA Conference Call with EPA About Jeffersonville’s LTCP Request

When: Monday, October 17, 2016 12:30 PM-1:30 PM (UTC-05:00) Eastern Time (US & Canada).
Where: IDEM Conf OWQ D IGCN 1203

###% This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from unknown
senders or unexpected email. ****

Ok.

Thanks Marc.

The only number | need for you would be the DOJ representative. | will provide that to you as received. Our Attorney
Terry Branigan is working on this.

Regards.

-tack Bajor
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L BACKGROUND
A -The United States of America (the A“Uni.ted States™), by the authority of the
Attorney General ;)f the United States and through its undersigned counsel, acting at the requesf |
~ and on behalf of the Administrator of the United States Environmental Protection Agency (*U.S.
EPA™), and the State of Indiané, acting at the request of the Indiana bepartment of
Environmental Management (“IDEM”), have filed a Complaiﬂt seeking injunctive relief and civil
© penalties purﬁhant to Section 309 of the Clean Water Act (“CWA™), 33 11.8.C. § 1319, and Ind.
Code. 13-30+4-1 and 13-14-2-6, naming as the defendant the City of Jeffersonville, Indiana
(*J effersonville’;). |
B..  The United States’ and State of Indiana’s Complaint alleges that Jeffersonville 7
violafed tl;e CWA; 33 U.S.C. § 1251 er seq., Title 327 6f Indiana Administrative Code, Article 5,
and its Nétional Pollutant Discharge Elimination System Permit (the “NPDES Pe:rmit”), issued
pursuant to the CWA and.Indiana, law, by, inter alia: (1) discharging untreated waste water from
- point sources in Jeffersonville’s combined sewer system (“CSS”) in a manner which vio]atés the
.tf;_rms and éoﬁditions of the NPDES Permit; (2) discharging untreated waste water from point
sources in Jeffersonville’s separate sanitary sewer system (“SSS”) in violation of the CWA’s and
. Tndiana’s prohibition on sanitary sewer. overflows (“8S0s™), 33 U.S.C. § 1311(a), and the term§
and conditions of its NPDES permit; and (3) diséharginé pollutants from thé final effluent of the
‘Jeﬁ'ersonville Wastewater Treatment Plant (“WWTP”) at levels exceeding pollutant limits set in
the NPDES Permit. .
C. Jeffersonville neithér admits not deﬁies the élleged violations described above;

however, Jeffersonville agrees to the obligations imposed on it in this Consent Decree.

1
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X D. The United States, the State, and Jeffersonville recognize, and the Court by
entefing this Conscnt Decree ﬁnd.s,' that this Consent Decrée has been negotiated by the Parties in
good faith and v»;ill gvoid prolonged and chplicated litigation ambng the Parties, and that this
Consent Decree is fair, reasonable, and in the public interest.

NOW, THEREF ORE, beforé the taking of any testimony, wimqut ti:e adjﬁdication or a
. admission of any issues of fact or law except as provided in Sectidn 111, below, and With tﬁe
consent 6f,the Pagtigs, ‘IT IS HEREBY A]i)JUDGiED, ORDERED, AND DECREED as follows: |

| | IL. PURPOSES |

1. . The express putposes of the Parties in entefing into-this Consent Decree are for
7 Jeffefs‘onville 1o take those steps riecessary to.lbring its- Sewer System and WWTP into
compliance wi‘;h the CWA, and regulations promﬁlgated thereunder, with Title 327 of the IAC, |
‘ Artiélcrs, _wit_h Je_ffersénville’s NPDES Permif as éffeétiize on the Date of Lodging, aﬁd .with any
subsequent renewals of such permit 6cburring before the terminatioﬁ of this Consent Decree, by,
' -anio,ng other tﬁings, complying with the “Nine Minimum Controls” for CSOs, completing the . |
: develépment of and by implemen.ting a comprehensive Long Tenﬁ Control Plan (“LTCP”) for its 7
-‘ WWTP and C8S, and developing and implemgpting a Sewer System Capacity, Maintenance,
Operation and Management Program fof its entire Sewer System.

| | 1. JURISDICTION AND VENUE

2. This Cowrt has jurisdicfion aver the subject matter of this action and over the
_Paftigs to this action pursuant to 28 U.S.C. §§ 1331, 1345, 1355 and 1367, and CWA Section
 309(b),33 US.C. § 1319(b). “The United States” and State of Indiana’s Complaint states claims

upon which relief may be granted against Jeffersonville under Section 309 of the CWA and

2
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under Title 327 of the JAC, Amcle 5, for injunctive relief and civil pena]tles Authoraty to brlng
| tlus action on behalf of the United States i is vested in the U. S Department of Justice (“DOF”)
| _ pursnant to Section 506 of the CWA, 33 U.8.C. § 1366, and 28 U.S.C. §§ 516 anc_i 519.
Authority;to bring thislaCt'ionloﬁ behalf of the State of Iﬁdiana is vested in the Oﬂicp‘ ofthe -
Attorney General of Indiana pursuant tc-: 327 IAC 5-2-20 and Ind. Code Sections 4—6-3-2, 13-30- |
4-1 and 13-14-2-6., | |
3. Venue is ﬁroﬁer in this District pursuant to CWA Section 30§(b), 33 U.S.C.
§1319(b), and 28 U.S.C. §§ 1391(b) and 1395(a). |
4, Forthe purposes of this Consent Decreé, Jeffersonville waives all obje'ctio.ns and
defenses that Jeffersonville may have to jurisdiction of the Court or to venue in this District.

Jeffersonville shall not challenge the terms of this Consent Decree or this Court’s jurisdictipn to

enter and enforce this Consent Decree. For purposes of this Consent Decree, Jeffersonville does:

.not dtspute that the United States’ and the State of Indiana s Complaint states claims for relief
_ under Sectlon 301(a) and 309(a) of the CWA and under T1t1e 327 of the IAC, Article 5.

IV. PARTIES BOUND

5. This Consent Decree applies to and is binding updn the United States, the State
and Jeffersénvil]e and any successors, assigns, or other entities of persons otherwise bound by - '
law. In any acfioﬁ to enforce the terms of this Consent Decrce, Jeffersonville shall'not_ raiseas a
defense the failure of its of’ﬁcers,l directors, agents, servanté, contractors, and/or employees, or
any other persons or entities provided for by Fed. R. Civ. P. 65(d), to take any actions necessary

to comply with the terms of this Consent Decree.
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6. Transfers of Qwnership. Jeffersonville shall condition any transfer of ownership

of the WWTP and/or the Sewer System, in whole or in part, upon the transferee’s agreement: 1)
to enter into a modification to this Consent Decree that shall make the terms and conditions of
* the Consent Decree which apply to the transferred assets, also apply to the transferee, and 2) to

‘petition IDEM for an appropriate NPDES permit modification or transfer. At least sixty (60)

- Days prior to the projected date for the transfer of ownership, Jeffersonville shall notify U.S.

“EPA and IDEM in accordance with Section XITI (Notices and Submissions) of this Conseﬁf
- Decree, of the prospective transfer, and shall provide them with; 1) a copy of the draﬁ motion to
‘modlfy the Consent Decree, 2) the request for an NPDES permit mOdlﬁCﬂtiOH or transfer, and 3)
mformatmn sufficaent to demonstrate that the prospective transferee has the techmcal and
" financial ,qualiﬁcations to fulfill the relevant Jeffersonville obligations and liabilities under this |
Consent Decree.. If the United States and/or the Stéte of Indiana oppose.the motion and the Court |
finds that the trarisférée does not have the ﬁna'twial and/or technical ability to assume the relevahtl
- Jeffersonville obligations and liabilities under the Decrée, Jeffersonvitle shall not be released
from the relevant obhgatlons and llab111t1es of thlS Consent Decree.

T Any future sharing of operational responsibility for the WWTP or Sewer System-
shall not be effective to relieve Jeffersonville of its obligations under this Decree. Any action
faken by a contractor or workef retained to fulfitl aﬁy of the responsibilities of Jeffersonville
under this Consent Decree shall be considered an action of Jeffersonville for the purpose of
determining compliance with this Consent Decree.
8. Following the Date of deging of this Consent Decree, upon approval by

Jeffersonville of any contract relating to work to be performed pursuant to this Consent Decree,

4
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Jeffersonville shall provide a copy of this Coﬁsent Decree to each firm retained to perform that
work. For ﬁrms‘already retained by J effersonville to perfbrm work under this Dcéree prior to the
- Date of Lodging; J éffersonvil!é shall provide a copy éf this Consent Decree no iatér than thirty
(30) Days after the Date of Lodging. Jeffersonville shall condition any such contra_c,;t upon -
performance of the woﬁc in conformify with the terms of the Consent Decree. Aﬁy action taken
by é, contractor or consultant retained to fulfill any of the responsibilitlies under this Consent '
Decree shall be considered an action‘ of Jeffersonville for purposés of determining compliance
with tﬁis Consent Decree. |
| V. DEFINﬁIONS

- 9; . Unless otherwise defined herein, terms used iﬁthis Consent Decree (and any
: aftachments thereto) that are defined in the CWA, ".’g?: US.C. §§ 1251, et seq., or in the federal
* regulations promulgated fhereunder shall have the meaniﬁg.pr_escribed therein. Any terms not
- defined in the CWA, its regulations, or in this Consent Decree, that are defined in Tltle 327 of.
“the IAC Article 5 shall have the meaning prescnbed therein, Whenever the followmg terms are

used in this Consent Decree, the following definitions shall apply:

5. “ “Achiévement of Full Operation” and “Achieve Full Operation” shall mean, fof
the ‘CSO Control Meas;xrcs,_ n;.ompiet.ion of the follbwing: |
i constructio:; and installation of equipment or infrastructure;
ii. Idevelopme;nt and implementation of new or modified pperatiohal
procedures;
iii. .'staﬁup and shakedown of equipment,' infrastructure and/or operational

procedures; and
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iv.  preparation of operations and rﬂaintenaﬁce manuals;
such that the Control Measur65 are expectgd to function and perform as designéd and have been
accepted by the Cxty from its construction contractors. This term specifically includes all control
systems and instrumentation necessary for normal operations and all residuals handling systems. |
Where CSO Control M¢asures consist of separate cﬁmponents; “Achievement of Full Operation”

shall not be achieved until the last component is completed and operational.

. b. “Building/Property Backup” means a wastewater release and backup into a
buildiﬁg or onto property that is caused by blockages, flow conditions, or other conditions in the
Sewer System. A wastewater backup or release that is caused solely by conditions in a Private
Service Conhection Lateral is not a Building/Property Backup for purposes of this Consent

Decree.

c. “Combined Sewer Overflow Control Policy” or “CSO Control Policy” shall mean
fhe U.S. EPA policy found at 59 Fed. Reg.‘ 18688 (April 19, 1994).

d. “Combined Sewer Overflow Discharge” or “CSQ Discharge” shall mean any

Discﬁarge from Jeffersonville’s Combined Sewer System at any point prior to the headworks of
the WWTP, including but not limited to any of the designated Outfalls identified in Attachment
A to the Jeffersonville NPDES Permit in effect at the time of the Discharge.

| e. “C'ombined Sewer System™ or “CS8” shall mean the coilectinn and conveyance
system (including all pipes, Force Mains, Grévity Sewer Segments, overflow structures,
regulatprs, Pump Stations, manholes, and components thereto) designed aﬁd constructed to
collect and convey muhicipal sewage {domestic, commercial and industrial) and storm water

through a single-pipe system to Jeffersonville’s Wastewater Treatment Plant (“WWTP”) or to

6
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combined sewer o'verﬂm-av structures locatgd in its CSS, This term also inciudé's ansr facilities |
constructed p.urs'u.ant to any CSOOP or LTCP_gppiicab'Ie to the CSS.
f. - “Complaint” shall mean the joint compliaint filed by the United States and the
 State of Indiana in &is actior;. |
g “Consent Decree™ shall mean this Consent Decree and all appendiées attached
" hereto(isted in Section XXV), | |

h. “CS0 Contro] Measures™ shall mean the physical and/or operational measures, as

set fort_h in the approved Loné Term Control Plan Report, to eli:niﬁate, treat or otﬁerwisé contrdl :
‘ CSO Discharges that are to be constructed, operated, or otherwiée implemented.
i , “CSO Operation Plan” or “CSOOP” shall mean the plan to be revised by

J effef;sonville and submitted to U.S, EPA and IDEM pursuant to Paragraph 12 of this Consent |
- Dé.cree? and which shall explain what steps Jeffersonville 1s 'taking or has taken to comply with A.
the Nine Mininium Cdntrols | |

i “CSO Outfall” shall mean an Outfall identified in Attachment Ato the NPDES :
‘Perm1t that Discharges from the CSS, |

k. “Date of Lodg'mg” is the date that the United States Iodges a fully executed copy
‘ of this- Consent Decree with the Court, prior to noticing this Decree in the Federal Register.

-1.‘ “Day” shall mean a calendar day. In computmg any period of time under this
-Consent Decree, where the last day would fall ona Saturday, Sunday, or federal holiday, the
period shall run until the close of business of the next working day. . |

" m. - “Defendan > shall mean the Cit}} of Jeffersonville,
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n. “Discharge”‘shali mean aﬁy“‘dischargé of a pollutant” as déﬁned in 40 C.F.R. §
1222, | | |

o.. “Dry Weather €S0 Discharge” shall mé#n any Di.scharge or release from any
portion of the CSS that consists of non-precipiﬁfion_ related flows, which may iﬁclude, without
limitation? the combinétion of domestic sewage, grouﬁdwater inﬁltratidn, and commercial and

- industrial wastewaters. |

p “Effective bate” shall mean the date of entry of this Decree by the Court after
satisfactioﬁ of the public notice and comment proé‘edﬁres of 28C.FR. § 30.7.

q “Force Main™ shall mean any pipe that receives and conveys wastev;fatér uﬁdef
preésare "ﬁfoni the discharge side of a pump; |

T “Grayity Sewer Semén ” or “Sewer Segment” shall mean any pipe that receives,

contains and conveys wastewater not normally under pressure, but which is intended to flow
unas_sisted under the influence of gravity.

8. “JDEM” shall mean the Indiana Department of Environmental Management and

any successor departments or agencies of the State.

Y effefsonvillg” or “City” shall mean the City of Jeffersonville, Indiana.
u “Long Term Control Plan” or “LTCP” shall mean the plan under deyelopfnént_ by

J eﬂ'érsonville m accordance with Section II, Subpart C of the C'SO Control Policy and this '

- Consent Decree,
v.  “Maximum Peak Treatable Flow” shall mean the flow rate identified in
Jeffersonville’s current approved CSOOP that is the maximum flow rate at which all treatment

units present at the WW'TP can treat wastewater for a three hour period, without cauSing

'8




Case 4:09-cv-00125:DFH-WGH Document 8 Filed 11/24/09 Page 12 of 66

violations of final effluent limits of the NPDES Permit or otherwise impa.iring the WWTP’s
 ability to continue receiving and treating wastewater flows to achigve NPDES permit limiisand -
conditions. As of the Date of Lodging, the Maximum Peak Treatable Flow for the WWTP ona

3.hour basis, converted to units of MGD, is 25 MGD.

w.  “Maximum Suystained Tfeataﬁle Flow” shall mean the flow rate identified in
Jeffersonville's current approved CSOOP that is the maximum flow rate at which all treatment
units preéen;c at the WWTP can treat wastewater on a 24—hour‘basis, without causing violations of
final effluent iimits of the NPDES Permit or otﬁer;vise impairing -thg.WWTP’s ability to continue
recewmg and treating wastewater flows to achieve NPDES permit limits and conditions. As of
the Date of Lodging, the Maximum Sustained Treatable Flow for the WWTP on a 24-hour basns
is21.1 MGD_. |

X. “MGD” shail mean million gallons per tiay.

Y- “Nine Minimum Controls” shall mean the nine minimum controls on C8Os
enumerated in Section II, Subsection B of the‘CSO Control Policy.

z. “‘NPDES Permit” shall mean Jeffersonville’s National Pollutant Discharge
E‘l'iminationl System permit numbered IN0023302 (expiration date November 30, 2011), or any
‘reissued or modified NPDES permits that succeed thi% permit and are in effect at any time after
the‘Effective ﬁate,of this Consent Decree, and prior to its Senﬁination pui‘suant to Section XXII"

of this Decree (Termination).

aa.© “Outfall” shall mean a “point source™ (as that term is defined in Section 501(14)

of the CWA, 33 US.C. § 1361(14)) that serves as a discharge point from Jeffersonville®s Sewer

3
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System. Outfall followed by an Arabic ‘numefal shall mean the Outfall assigned that number in
' Jeffersonville’s NPDES permit.
bb.‘ "‘Paragggg' h” shall mean a portion of this Decree identified by an Arabic numeral.

cc. “Parties” shall mean the United States, the State, and J effei-sonvilie.

| dd.  “Plaintiffs” shall mean the United States and the State.
ee.  “Precipitation” shall mean rainfall, sleet, snow fall, and ice/snow melt,
ff. “Pﬁgl;iﬂ_&ﬂ” shall include fhe Indiana portion of the VOhi'o River between river
milemarker 600 and'riv‘er milemarker 605;5, and is also known as the Indi;'i\na portion Df the Ohio
.River from })uf’fyfs Landing downst.rcaﬁl to, but not lincluding, the confluence of Cane Run witki

"~ the Ohio River.

gg. - “Private Service Connection Lateral” shall mean a portion of the Sewer System,
" not owned by Jeffersonville, used to convey wastewater from a building or buildingé to that
portion of the Sewer System.owned by Jeffersonville. ll
hh. . “Pump Statiop” shail mean a facility comprised of pumps which lift wastewater to
a higher hydraulié e!évat’ion, iﬁ¢1udiug all related electrical, mechanical, and structural sysfems

necessary to the operation of that pump station.

(i, “Receiving Waters” shall mean Cane -Run, Mill Creek, and the Ohio River.

1 “Revised Maximum Peak Treatable Flow” and “Revised Maximum Sustained

Treatable Flow” shall mean, respectively, the Maximum Peak Treatable Flow and the Maximum
+ Sustained Treatable Flow specified by Jeffersonville in its annual CSOOP update pursuant to

Paragraph 17 and approved by U.S. EPA and IDEM.

10
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kk.  “Sanitary Sewer Discharge” and “SSD* shall mean any bischarge to waters of the

State as defined by applicable state law, or waters of the United States as defined by Section
502(7) of the Clean Water Act, 33 U.S.C. § 1362(7), from Defendant’s Sanitary Sewer System
' through a point source not specified in any NPDES Perm.it.

1L “Sanitary §éwcr Overflow” or “§§Q” shall mean any Discharge to the waters of’
Fhé State, as deﬁned by applicable state law, or to wéters 6f the United States, as defined by
Section 502(7) of the CWA, 33 US.C. § 1362(7j, from any portion of Jeffersonville’s Sanitary
Sewer System through any point source ﬁot specified or authorized by the NPDES permit, as
w_éll as any release of Wastéwater from Jeffersonville’s Saﬁitary Sewer System to public or .
‘private property that does not reach waters of the State or the United States, such as a release to a
land surfaee or into 'g.stmc-ture; provided, however, that such releases which are caused solely by
cohdiéioﬁs in a Private Service Cbnnec.tion Létéral are not SSOs for fhe purposes of this Consent
Décréé. As such, the term 88O includes Building/Property Backups caused in wholé or in paﬁ
E‘Jy conditions in Jeffersonville’s Sanitary Sewer System.

mm. “SSO Outfall” shall mean an Qutfall identified in Attachment B to the NPDES
Permit that Discharges from the SSS.

' .nn. “Sanitary Sewer System” or “SS8S” shail mean all portions of the colléction and

conveyance system (including all pipes, Force Mains, Gravity Sewer Segments, Pump Stations,
manholes, arid components thereto), oﬁnefi by Jeffersonville as of the Date of Lodging of this
Cénsént Decree, \;'hich are not part of the C88 and which were designed to cénvey sanitary
wasfe waters (domestic, commercial and industrial) to a waste ﬁater treatment plant (“WWTP”)T

00.  “Section” shall mean a portion of this Decree identified by 2 Roman numeral. -

11
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Copp. “Seﬁsitiv§ Area” éhall have the samé meaning as that contained in S;:ct;lc;n II;C.B ‘
of-the CS80 Control Polif.:y.

| qq. | “Seﬁveﬁ System” shali mean Jeﬂ‘el;sonviile’s enﬁre sewer collection and
conveyance system, including both its CS8S and its S88. |

| - . | “State” shall mean the State of Indiélna, acting on behalf of IDEM. |

| .sS. “United Sﬁates” shall mean the United States of Amcri;a, ‘acting on behalf of US |
~ EPA, or any Succes;.sor to U.S. EPA.
| ot “U.S.-EPA’? shall mean the United States Environmental Pfdtection Agency, or

any SUECESSOF t0 fhe United States Environmental Pf_otection Agency,

uu.  “Wastewater Treatment Plant” or “WWTP” shall mean the existing wa#tewater

treatment plant owned by Jeffersonville and located at 1420 Pennsylvania Avenue, J effcrsonviile,l

Indiana.

V. "“W-et Weather CSO Diséhggg” sh;il mean a CSO Discharg§ that occurs as the
| result of é Wet Weather Event and that is ndt a “Dry Weather CS0 Dischmés” as deﬁﬁed above. |
WW.. “Wet Weather Event” shall mean any event of Precipitatibn’ of 0.10 inches or
Vgreaterl dui'ing'any period of twenty-four (24) consécutive hours; howéver, Precipitation that
océﬁrs each consecutive hour after the 24 hour period described above shall be considered partof .
7 the same Wet Weather Event. |
VL. COMPLIANCE PROGRAM
A.  NPDES Permit Compliance |
10, "Po.;,r.mit Compliance, Jeffersonville shall complj;r with all terms and conditi_ons of .

" its NPDES Permit, the CWA, and Indiana laws and regulations implementing the CWA.

12



—

Case 4:09-Cv—0012aFH'—WGH Document 8  Filed 1 1:“%’09. Page 16 of 66

Jeffersonﬁlle intends to achieve compliance with its NPDES permit ‘ana the CWA ‘for purposés
of thls Consent Decree, through the devclopment and, upon approval, 1mplementatmn of an
LTCP and development and implementation of Sewer System Capacxty, Management Operatlon
and Maintenance Program. -

. 11. By the Effective Date of this Consent Decree, Jeffersonville shall have eliminated
CSO Outfall 006.(Riverpoint Overflow) and CSO Outfall 012 (Penn lStreet) such that the
'C}utfails no longer éxist in Jeffefsonville‘s CSS. B& December 31, 20b9, J effersoﬁvﬂie shall
. eliminate CS0 Qutfall 007 (Ciark Sﬁeét) such that the Outfall no longer e;;ists in 3eﬁ§r§onvﬂle’s
CSS. .

B. Revisions to CSO Operational Plan (“CSOOP”) and Imglementanon of the
Rewsed, Approved CSOOP

12, CSOOP Revisions
a. . Attachment A, Section III.B to Jeffersohvillé’s NPDES Permit féqﬁires
' Jeffersonviile to annually evaluate its CSOOP, starting twelve (12) months from the effective
&ate of the NPDES .Permit; Within s_ixty‘ (60) Days after the Effective Date and by SeptemBer 1*
of each calendar year therqaﬁer, Jefférsonville shall submit revisions it determines to be |
necessary to update the CSOOP to U.S. EPA and IDEM pursuant to Section XII[ of this Consent
Decree (Notices and Submissions). The annual CSOOP revisi.bns shail conform to the »l
"requiféments of Attachment A, Section IILB. of the NPDES Permit and the CSO C.ontrol Policy.
" b Within sixty (60) Days of the Effective Date, Jeffersonville shall revise its
CSOOP to include a proposed schedule to annually inspect by closed circuit television the
structural integrity of all CSO Qutfall pipes; not otherwise eliminated pursuant to its I:ong Tenn. -

Control Pian Report approved pursuant to Paragraph 24 of th;s Consent Decree, at the point
13
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beginning at East Market Strect or West Market Stréet and flowing doWnstr;:atﬁ to tﬁe Ohio |
River, including but not limited to CSO Outfali 008 (Spring Street), CSO Outfall 009 (Wall

| Street), CSO Outfall 010 (Walnut Street), CSO Outfali 011 (Meigs Street), CSO Outfall 013
(Graham Street), CSO Outfall 018 (Tenth Street Lift Statioﬁ) and CSO Outfall 021 (Mechanic
étréét). Within one hundred twenty (120) Days after completion of inspections pursuant to the
schedule as approved in accordancé with Paragfaph 13, below, Jeffe.rson.ville shall unde&ake any
~ repairs or replacements the City dcteﬁnincs, based on the results of the inspections, are necessary
to maintain the structural integrity of those CSO OQutfall pipes. J g:ffersonvillg shall énnually |
submit a revision to its CSOGf pursuant to Subparagraph 12.a. to include the results of the
anﬁual inspecﬁtions and a description of any repairs made to thg CSO Qutfall pipes during the
pre'vim;s year.

13, Plaintiffs shall review and approve J efférsonville’s current CSOOP and each annual
CSOOP revision in accordance with Section XIV cf this Consent Decree (Review and Apbroval |
Procedures). |

| 14, Jeffersonville shall implement the most recently approved CSOOP revision in
* accordance With Secﬁon XIV of this Consent Decree (Review and Approval Proéedurés).

15. No later than forty-five (45) Days after the Effective Dafe, Jeffersonville shall
install a new ﬁmnhdle, to be located in.the.'discharge line Jeading to CSO Outfall 010 (Walnut
Street), at the intersection o_f Walnut Street and East Ri{erside Drive, for the purpose of
inspecting and conducting any repairs and replacen.lents necessary to maintain the structural
‘- integfity of the discharge line for CSO Qutfall 010 beginning at East Market Street and flowing

downstream to the Ohio River.

14
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C. - Maximizing Flow and Stdrage Capacity within the Sewer System, Pending
" Completion o_f LTCP Work : ‘ : :

16, Maximum Peak Treatable Flow and Maximum Sustained Treatable Flow.

a.  Jeffersonville shall not Discharge ﬁom CSO Outfall 018 during or immediately
following a Wet Weather Event ;mtil it has mé.intaincd the -Maximﬁm Peak Treatable Flow at the
WWTP for a period of three consecutive hours. After maintaining the Maximum feak
- Treﬁtable Flow at the WWTP for a period of three consecutive hours, Jetfersonvﬂle shall ﬁot

Dlscharge from CSO Qutfall 018 at influent flows to the WWTP less than the Max1mum
‘Sustained Treatable Flow. Jeffersonville shall comply with all reqmrements of'the NPDES
Permit as they relate to any Dlscharge from CS0 Outfall (18 where J effersonvﬂ]e has achleved
the Maxunum Peak Treatable Flow and Maximum. Sustamed Treatable Flow in accordance with
this Paragraph.
b. - Within thirty (3.0) monthé from the Effective Date, J effersonviile shall increase

“the hydraulic capacity of the Tenth Street Pump Station to 2 minimum capacity of 35 MGD,
Whicl; will assure that the WWTP is able to receive the Maximum Peak Treatable Flow to the |
WWTP, the Maximurn Sustained Treatable Flow to the WWTP, any Revised Maximum P&gk
" Treatable Flow to the WWTP, and any Revised Maximum Sustained Treatable Flow to the
WWTP, pﬁor to a Wet Weather CSO Discharge fr_om CSO Outfall 018;‘ under any pattern of
* rainfall distribution upon the area served by Jeffersonville’s Sewer System. During the 30-month
period ‘sp‘eciﬁed'above, Jeffersonville shall not be subject to stipulated‘plenaities for ‘-
Jeffersonville’s failure to oomply-with Subparégraph 16.a where such ndn_compliance is the result .

of reé'eif.gt of flows at the Tenth Street Pump Station that exceed its existing pumpage capacity of
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15.4 MGD before the WWTP receives the Maximum Peak Treatable Flow or the Maximum
Sustained Treatable Flow to the WWTP, in accordance with Subparagraph 16.a.

17. Revised Maximum Peak Treatable Flow aﬁd a Revised Maximum Suétained

Treatable Fléw. An amendment to Jeffersonville’s NPDES Permit, which became effective
Apr'i] 1, 2009, authorizes J efferson\}iile to upgrade its WWTP. Following complétion of the
upgrade to Jeffersonville’s WWTP, Jeffersonville shall revise its CSOOP to reflect a proposed
Revised Maximum Peak Treatable Flow and a Revised Maximum Sustained Treatable Flow for
the WWTP and shall provicie in the CSOOP a detailed explanatiog for the basis of the proposed
Revised Maximum Peak Treatable F Iéw and Revised Maximum Sustained Treatable Flow. U.S.
EPA and/or IDEM shali review‘the proposed Rcv-ised Maximum .Péak Treatable Flow and the
- proposed Revised Maximum Sustained Treatable Flow in accordance with Smﬁdn X1V of this
Cons_ent-Decree (Review and Approval Procedures). In accordance with that review,
. Jeffersonville sha]l‘ operate the WWTP at the Revised Maximum Peak Treatable Flow and the
- Revised Ma;cimum Sustained Treatable Flow during all Wet Weather Events. |
18. J effersonville shall make maximum use of the transport and storage capacity of fhe
‘Sewer System to minimize the frequency and volume of Wet Weather CSO Discharges.
Maximizing storage in the Sewer System includes, among other things, raising régulator settings
to the maximum height feasible, modifying catch basins inlets to restrict inflow rates, removing
* obstructions and sediment accumulations in the Sewer System (inclucliné, but not limited to, the
Market Stréet interceptor), and reducing or eliminating other hydraulic restrictions that c.m_ be

addressed by limited scope point repairs. Maximizing storage at the WWTP would include use

16




Case 4:09-CV-OO1ZWFH—WGH ‘Document 8 Filed 111&%’09 Page 20 of 66

of any inoperative or unused treatment facilities at the WWTP site to store flows pending -
freatment.

D. FHow Metter.ing= Monitoring and Recording Reguirements

19, - Jeffersonville shall comply with flow metering, monitoring and recording

requirements set forth in Appendix C, commencing on the Date of Entry of this Consent Dectee.

E.  Long Term Improvements to the WWTP and the Sewer System to Eliminate
or Minimize the Qccurrence, Duration and Volume of CSO Overflows '

ﬁO. Comglétion of Development of the LTCP aﬁd Iﬁcomréﬁdh of LTCP Repott by
: Referenée, Once Approved. In aocordéncc with the requirements of this Subsection VLE,
J éﬁ'ersonvilie shall éox;lplete the development of the LTCP and shall submit the LTCP an.d‘LTCP ‘
| Report réquircd under Paragraph 24 for approval pursuant td Section XIII of this Cﬁnsent I:)gcree
: (Nétices :and Subﬁlissions). U.S. EPA and IDEM Shall review the proposed LTCP and_LTCP; !
: --Report pursuant to Section XIV of this Consént Decree (Review and Appfoval Procédureé). '
Once approved, the LTCP Repoﬁ shall be incorporated by reference and shall becd_me
enforceable under this Consent Decree. |

21. The LTCP shall pro{fide for the construction and implementation of all
improvements fo the WWTP-and the Sewer System and other measures ne;@essar}? to eithier
A. eliminate the occurrence of Wét Weather CSO Discharges, or to minimize the number, duration
. and/or ;ro}ume of Wet Weather CSO Discharges, in acéordance’ wit;n the.CSO Policy. Any such
Wet Weat'hér CSO Discharges that conﬁnuﬁ: t;) occur féllowing full implementation of the LTCP
shgll comply with the technolqu-based and water quality-based requirements of the CWA, state - |

" law and regulation, and Jeffersonville’s NPDES Permit.
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22. Schedule for Preliminary Programs and Studies. Appendix A (“LTCP Schedﬁie?’) |
sets foith the schedule by which Jeffersonvilie shall coniplcte those actions necessary to obtain

approval of the LTCP. Appendix B provides a description of the LTCP report that Jeffersonville

shall submil pursuant to the schedule in Appendix A.

23. _Pfeliminarv Programs and Studies Reports. Jeffersonville shall submit td tﬁe
Pl.atintif’fs the fo]l@wing Preliminary Progms and Studies Reports, in accqrdano‘e with the
schedule eétablished in Appendix A and with the requireﬁ_}ents in Appendix B: Stream Reach

| Characterization and Evaluation Report and SRCER Update, and Update to S‘ewer Syétem
Hydraulli-c Modeliﬁg Program (including model calibration and verification). Each rej)ort shall
summarize alj information and data obtéinéd, and the fesults of all assessments, evaluaﬁo’ns, and
cha;acfe;iza‘tions carried put in completing the relevant program or s_tudy-in. accoi'dance with the
governing Section of Appendix B (“Long Term Control Plan Reduirements’l’) anc-i.sha]l describe
any deviationsr from Appendix B in completing the relevant p.rogramlor study, as-weﬁ as the :
: jﬁstiﬁcﬁtions for any deviations. Jeffersonville shall use tﬁe results of the Prclimiﬁary Programs
‘ and Studies, as described in the Preliminary Programs and Studies Repoi’ts approved by the 7
Plaintiffs‘, in develdping and implementing the LTCP. -
24. LTICP Report. After coinplcting- the developmeﬁt activitics and analyses specified
" by Secﬁop E of Appendix B, Jeffersonville shall submit ‘to the Plaintiffs an LTCP Report in
accordance with the plans and schedules establ_ished in -Appendix A aﬁd B that cdniains the
following deliverables: (1) a description of the CSO Control Measures selected by Jeffersonville
1n its LTCP; (i) a AGScription of the performﬁnce criteria that those CSO Cbntrol Measures sﬁaﬂ

achieve; (iii) a schedule with milestones for design, construction, and implementation of CSO
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Control Measures required ondcr the LTCi’, inc]ud.inlg improvements to the WWTP and the
SeWe% System; (iv) costs projécted to be incurred at each of the schcdul_e‘d design, construction,
and implementation ﬂli]estones; and (v) a description.of the Post-Construction. Compliaqce
_ Monitoring Program that shall be implemented upon completion of the construction. The
schedule included in thér LTCP Report shall require the design, construction, and implementation
of all CSO Control Measures selected by Jeffersonville by no later than the dates &termincd
pursuant to Paragraph 25, below. |

| 25. Tf the Financial Capabi]ity Analysis required under Subsection E of Appendjx B to
this Consent Decree, as approved by U S. EPA and IDEM pursuant to Section XIV (Review and
Approval Procedutes), shows that Jeffersonwlle is a “medium burden” commumty then
 Jeffersonville shall Achieve Full Operation by no later than June 1, 2020. Ifthe Financial
Capobility Analysis rcciuired under Subsection E of Appendi)é B to this Consent Decree, as
approved by U.S. EPA and IDEM pursuant to Seetion XIV (Review and ApprovaI Procedures),
shows th_at J cffersonvﬂle 1$ a “high burden” community, then J effersonville shall Achleve Full
Operation by no later ﬂlan June 1, 2625 .

26, LTCP Imblementation and Compliance Achievement. Upon approval by the

Piamtlffs .T effersonville shall implement the CSO Control Measures in its LTCP and the LTCP

| ~ Reportin accordance with the schedule specified in the approved LTCP Report. Aﬂer

Achievement of Full Operation, J effersonvnlle shall demonstrate cornphance wn‘,h,the
performance criteria contained in the LTCP Report, the technoiogy—baéed and water quality-

based r’eqﬁireméﬂts of the CWA, state law and regulation, and the applicable provisions of its
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'NPDES Permit by implementing the Post-Construction Compliance Monitoring Program pbrtion
of its approved LTCP Report in accordance with the schedule specified therein.

N . Elithination of Sanitarv Sewer Gverflows and Develgpment and

Implementation of a Sewer System Capacity, Management, Operation and
Maintenance Program.

27. SS8Os are prohibited under the CWA, Title 327 of IAC, Axticle 5, and
Jeffersonville’s NPDES Permits. Any SSD shall be deemed a violation of this Paragf;ph and
- subject to stipulated penalties under Section IX of this Cogsent Decree (Stipulated Penaltieg);
' effersonvilie shall eliminate and/or permanently seal the following designed and constms.:ted '

SSO Outfalls within its SSS within the timeframes listed below:

ssooum | e e e e
- Artic Springs - | ‘6 months from the Effect_ive Date |

Mill Creek | : 12 months from the Effective D.ate. |

Spring Strect ' 18 months frorh the Eﬁ'eétive Date‘

28,  Jeffersonville shall prevent the occurrence of S80s by developing and -
implementing a Sewer System Capacity, Management, Operation and Maihtenance Program for
‘the SSS and submitting such plan to U.S. EPA and IDEM pursuant to Section XIII (MNotices and

Submissions).

29‘. - Jeffersonville shall develop its Sewer System Capacity, Management, Operation and
Maintenance Program to reflect accepted industry practices to: (a) properly manage, operate, and

maintain sewer systems; (b) identify and inventory areas in the sewer systems with capacity
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constraints; {c) imp]emaﬁt measures to ensure adequate capacity throughout the sewer system;
and (d) respénd to SSO events, EPA’s January 2005 “Guide for Evaluating Capacity,l
Management, Operation and Maintenance (CMOM) Progreims at Sanitary Sewer Collection
| Systems” (EPA 305-B-05-002) (“EPA’s January 2005 CMOM Guide™) shall be considered in
determining what constitutcé “accepted industry practices” for purposes of this Paragraj)h. To
the extent that Jeffersonville drafts its Sewer System Capacity, Management, Operation and
Maintcnance Program in a manner that is materially inconsistent with EPA’# Janufaxy 2005 -
CMOM Guide, Jeffersonville shall ridentify the material inconsistency in its submission to EPA
and IDEM, and explain the basis for its belief that the Sewer System Capacity, Management,
Operation and Maintenance Program is nevertheless consistent with accepted industry practices,
‘notwithstanding the material inconsistency. |
30. Plaintiffs shall review and approve J effers;onville’s Sewer System Capacity, -
Management, dﬁeration and Maintenance Program in accordance with Section XIV of this
Consent Decree (Review and App‘roval Procedures).
31, Jeffersonville shall implement its approvgd Sewer System Capacity, Ménagcment,
Operation and Maintenance Program in accordance with Section XTV of this Consent Decree
(Review and Appx'*ova] Procedures).
| VI. CIVIL PENALTIES
© 32. . No later than thirty (30) Days after the Effective Date, Jeffersonville shall pay a
civil penalties in the émounts of $49,500 to the United States and $82,500 to the State of Indiana -
- for viplations as alleged by the Unitc;d'States and the State of Indiana in the Complaint through

the Date of Lodging of the Consent Decree. In lieu of the $82,500 payment to the State of
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Indiana, Defendant may pay a civil penalty of $8,250 to the State of Indiana and ﬁerform a State
Supplemental Environmental Project in accordance with Paragraphs 45 through 47 of :this'

Consent. Decree.

33. Civil Penalty Pavment to the United States. Payment shall be made ‘by FedWire
Electronic ‘Funds Transfer (“EFT™) to the U.S. Department of J ustice in accordance with .‘
_ | instructions to be provided to Jeffersonville upon entry of the Consent beeree by the Financial =
Management Unit of the U.S. Attorney’s Ofﬁce for the Southern District of Indiana Any EFTs
| received at the DOJ lockbox bank after 3: 00 PM Eastern Time will be credlted on the next -

‘ busmess day. At the time of payment, Jeffersonville shall smmltaneously send written notxce of
payment and a copy of any transmittal documentatmn (which should reference the |
' above-captloned-case name and civil action number and DOJ case number 90-5-1-1-08723) eo '
the Plamnffs in aceordance w1th Section XIII (Nouces and Submlssmns) of this Deeree
34. le Penalty Pament to the State. Payment to the State shall be made bya cheok
made payable to “Indiana Department of Envtronmental Management Special Fund,” dehvered

to:

Indiana Department of Environmental Management

Cashier’s Office — Mail Code 50- 10C

100 N. Senate Avenue

Indianapolis, IN 46207-7060

| At the t_ﬁne of peyment, ] effersonville shall simultaneouély send written notice of payment and a
copy of any transmittal documentation (which should reference the above-captioned case name

' and civil action number and DOJ case number 90-5-1-1-08723) to the Plaintiffs in accordance

* with Section XIII (Notices and Submissions) of this Consent Decree.
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35. Late ?aments. In ee.cordance with the Debt C-ellection Act of 1982,31 U8.C. §
| 3717, and 40 C.F.R.'§ 13.11, Jeffersonville shall be subject to the payment of interest and late
charges in the event of late payment of the civil penaltles required to be pald under Paragraph 32
or st1pulated penaltles required to be paid under Section ]X of this Consent Decree (Stlpulated

| ‘Pena]ties).

a.  Jeffersonville shall pay interest on any unpaid penalties that are due and payable -
to the United States under Paragraph 32 or Section IX of this Consent Decree (Stipulated
Penalties) at the rate of the current value of funds to the U.S, Treasury (i.e., the Treasury tax and |
loae account .rate), accruing on the date payment was due and peyable beginning on the thirty-
first (31") Day afier hayment was due, unless paid prior to that‘ date. Jeffersonville shall pay
_mterest on any unpaid penaltles that are due and payable to the State under Paragraph 32or
,Sectlon X of this Consent Decree (Stlpulated Pena1t1es) at the rate established by Ind Cede ‘
| 'Seetlon 24-4. 6-1 101, aecrumg on the date payment was’ due and payable begmmng on the th1rty~
first (31%) Day after payment was due, unless paid prior to that date. |
.b.‘ In addition to the previous charge, Jeffersonville shall pay late fees on any unparid‘

penalty amount still due and payable more than ninety (90) Days past the date due. Late fees
shall accrue at the rate of six (6) percent per annum and shall be assessed monthly. Interest and
. handling charges as provided for in this Paragraph shall be tendered along with any late penalty
payments in the' manner specaﬂed above. The Plamnﬁ"s shall be entitled to collect the costs
(mcludlng attorneys fees) incurred in any action necessary to collect any portion of the civil

penalty, stipulated penalty, interest, or late payment costs or fees.
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VIIL SUPPLEMENTAL ENVIRONMENTAL PROJECTS

A Federal Su ‘lemental Environmental Proiect

36. Defendant shall implement the Federal Supplemental Environmental Project

(“Federaf SEP”} described in Appendix E in accordance with all provisions of this Section VIII

. of this Consent Decree (Supplemental Envia;onmental Projects) and Appendix E. Defendant shall

ccmiplete the Federal SEP by October 31, 2010, in accordance with the schedule set forth in
Appendix E. The Federal SEP shall include a constructed wetland storm water treatment system

that will consist of two separate constructed wetland areas and a vegetative buffer strip at the

River Ridge Commerce Center in the City of J effersonville for the purpose of reducing the

Velomty of and removing pollutants from stormwater ﬂow to Lentzier Creek.
37. Defendant is responsible for the satisfactory completion of the Federal SEP in ‘

;icdordm(’:e with the requirements of this Decrec and Appendix E. Defendant may use

" contractors or consultants in planning and implementing the Federal SEP.

38. With regard to the Federal SEP, Defendant certifies the truth and accuracy of each

| of the following:

a. that all cost information provided to EPA in connection with EPA’s approval of

the Federal SEP is complete and accurate and that Defendant in godd faith estimates that the cost

to nnplement the Federal SEP, exclusive of inventory on hand overhead -additional employee

time and salary, admnmstratwe expenses, legal fees, and contractor oversight costs, is $130, 000

b that, as of the date of executing this Decree, Defendant is not required to perform

or develop the Federal SEP by any federal, state, or Jocal law or regulation and is not required to

24



Case 4:69-cv—0012533H—WGH Document 8 Fiied 11/%09 Page 28 of 66

'ﬁcrform or develop the Federal SEPbe agreement, grant, or as injunctive reliel awarded in any
other action in any fo,rum; | |
| c. ‘th.at the Federal SEP is not a project that Defendant was planning ér int'ending to
: construct, perform, or implement other than in settlement of the claims resolved i.n‘this Decree;
d. that Defendant has not feceived and will not receive credit for the Federal SEP in
any other enforcement action; and
e that Dcfe;ndant will not receive aﬁy reimbursément for any portion of the Federal )

SEP from any other person.

39. Federal SEP _C;)mgleti(m Report.

‘a. Within thirty (3 05 Days after the date set for conipletion of the Federal SEP, |
Déféndént shall submit a Federal SEP Completion Réport to the United States énd the Stafe, in
accordance with Section XII1 of this Consent Decrée (thices and Submissions). The Federal |
SEP Cqmpletion Repért shall contain the following infonln_ation:

i.  adetailed description of the Federal SEP as implemented;
ii, a description ¢f any probiems encountered in completing fhe Federal SEP |
" and the solutions thereto;
fii.  anitemized list of all eligible Federal SEP cosfs éxpende_d;
iv.  certification that the Federal SEP has been fully implemented purstiant to
the provisions of this Decree; and |
| v.”  adescription of fhe environmental and public health benefits resulting

from implementation of the Federal SEP (with a quantification of the benefits and pollutant

" reductions, if feasible).
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. 40, U.S. EPA may, in its éole discretion, require information in addition to thét
described in the préoeding Paragraph, in drder to evaluate Defendant’s compieti'on tepott.
| 41. Aﬁer receiving the Federal SEP Completion Report, the United-.States'shalI notify
Defendant whether or not Defendant has s;atisfactorily' completed the Fedetal SEP. .If Defendant
has not comi;leted the Federal SEP in accordance with this Consent Decree, stipulated penalties
may be assessed under Section IX of this Consent Decree (Stipulated Penalties).

42. | Disputes concerning the satisfactory performance of the Federal SEP and the
amount of eligible Federal SEP costs may be resolved under Section X1 of ihis Decree (Dispute
Resolution). No othc} disputes arising under tﬁis Section shall be subject to Dispu'telResolut'io-n.

43. Each submission required under‘this Section shall be signed by an official with
.lmowl-edge of the Federal SEP and shall bear the cer!:iﬁcation language set forth in 13aragraph 9.

44, .Any public statement, oral or written, in print, film, or othéf media, made by

| Dgfendant making reference to the Federal SEP under this Decree shall include the folloﬁing
language: “This project was undertaken in connection with the sertiement of an enforcefnent

action, United States v. City of Jeffersonville, taken on behalf of the U.8. Environmental

Protection Agency under the federal Clean Water Act.”
B. ~ State Supplemental Environmental Project
450 InAiieu of payment of the $82,500 civil pénalty to the State in accordance with
Paragraph 34, Jeffersonville may instead (a) pay the sum of $8,250 to the State as a civil penalty
vf:ithin thirty (30) Days after the Effective Date of this Consent Decree and (b) perform a State
Supplemeﬁtal Environmental Project (“State SEP”) in accordance With Appendix E to this

Consent Decree. The State SEP shall consist of the construction of pervious pavers and a rain
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‘ gérden at 'Pr.eservation Park located in the City of Jeﬁ‘ergonville, for the purpose of eliminating
stormwatt-;:r ranoff from Prgservation Park. J effersoﬁville shall use 2 1.6:1 ratio in.dctcnrnining
what portion of the civil penalty payable to the Stat.e-shal] be pffset by the Staté SEP, which

Ame.ans that Jeffersonville shall expend 81.60 611 the State SEP in ordér to offset $1.00 of c'ivil

 penalty payable to the ‘State. Therefore, J effersénville shall expend $1 1‘8,05(.1 in order to offset
' 96% of the $82,500 civil penalty payable tlo the State. . Jeffersonville cstimateé in good faith that
- the cost to implement the State SEP is not less than $1 18,050. | |

46_.-‘ 'Jefférsonviiie shall compléte the State SEP within 90 Days of the Effective Date.

Every year, on the anniversary of the Effective Date of this Consent Decreé, and uﬁtil coﬁlpletion '
of the Stafe SEP in accordance with this Conéent Decree and Appendix E, J efférsqnvillé shall.
submit a,milestone report to IDEM, &etailing b eﬁ’érsﬁnvi]le’s Progress on knplemmtiné the State’
"~ SEP m accordance with - this Consent Decree. In performing the State SEP, Iéffersonvillé shall
comply ﬁith all applicable federal, state, and local laws aﬁd regula’tioné, and shall thain and
, domply'with any necéssary liccnseélor pgrmits. Within thirty (30) Days pf completipn of the
State SEP, Jeffersonville shall submit to IDEM an itemized list, along with suppdrting
documentation, .of costs incurred in i)erfonning the State SEP. In the event that the total cost of
the State SEP is less than $118,050, Jeffersonville shall pay the balance of the ci_vﬂ peﬁalty that is
net offset by the State SEP, to be calculated by using the 1.6:1 ratio described in Paragraph 43,
- plus interest at .the rate established by Indiana Code 24-4.6-1-101. Intefest on the balance of the
civil penalty sha'l.k Be paid from the Effcctive Date _.of the Consent Decree. Payment shall be

. made within fifteen (15) Days of receipt of notice from IDEM that payment is due.
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47.- In the event that Jeffersonville fails to complete the State SEP in accordance with
‘ .this Consent Decree and Appendix E, Jeffersonville shall pay the entire balance of the civil |
penalty, totaliﬁg $74,250 plus interest at the rate established by Inciiana Code 24-4.6-1-101. -
| Iﬁterest on the halanc.:e of the civil penalty shall be paid frofn the Effective Date of this Consent
Decree. Payment shall be made within -ﬁﬁeen (15) Days of receipt of notice ﬁoﬁ IDEM that
payment is due. |
| | IX. .ST]PULATED PENALTIES

48. Jeffersonville shall pay for stipulated penalﬁes to the Plaintiffs in the amounts set
forth in this Section for failure to comply with the requirements of this Consent Decres as
specified below, unless the court finds under Section X1 (Dispute Resolﬁtion) that ] effersonville
.did not fail to ooinplj with the requifements of this Consent Decree, or unless excuéed under
Section X (Force Majeure). Stipulated penalties shall be-allocated between the Plaintiffs as
provided.in Paragraph 66 As used in thié Section, “compliance"’ or “to con;ply” incl.u'des
meeting aﬂ ‘requirements of this Consent Dectree and any appliééble permit, as ‘Well as compleﬁng
the acti'vities under this Conéent Decree, or any v;ork plém or other plan approved under this
Consent Deoree, and within the specified time schedules established by eua_d' approved under 'this |
. Consent Decree.

49. Féilurc to Comply with Effluent Limits. Stipulated penalties for any nopcomp_liance
with a numerical eﬁlpent limit impoSed by Jeffersonville’s NPDES Permit shall acerue as

follows:
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Stipulated Penalty
$1,750 per Day per pérameter

$3,500 per week per parameter

- $4,500 per month per parameter

50. Delay in Eliminating CSQ OQutfall 006. CSO Outfall 007, or CSQ Qutfali 012:

The foilowing stipulated penalties shall accrue for failure to meet the schedule set forth for

climinating CSO Outfalll 006, CSO Outfall 007, or CSO Cutfall 012, for each such failure:

Period of noncompliance
Ist to 30th Day of violation
'31st to 60th Day of violation

After 60 Days of violation

Stipulated Penalty

$1,000 per Day per violation 7
$2,000 per Day per violation

$3,000 per Day per violation.

51, Failure to Maximize Flow and Storage in the Sewer System to Minimize Wet

Weather CSO Discharges: The following stipulated penalty shall acerue if a Wet Weatlier CSO'

Diséharge occurs from any CSQ Quitfall in the Sewer System as a result, in whole or in part, of

 Jeffersonville’s failure to maximize storage in the Sewer System as required by Consent Decree

~ Subsection VL.C:

| | Stipulated Penalty per Day, per Wet Weatﬁer CSO: §1,750 -

52. Failure to Maximize Treatment at the WWTP Prior to Wet Weather CSO

Discharges: The following stipulated penalties shall accrue if a Wet Weather CSO ‘Discliarge or

Discharges occur from CSO Outfall 018 (Tenth Street Pump Station) when the treatment flow

requirements set forth in Paragraphs 16.a or 17 are not met,

Stipulated Penalty per Day:

29
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53. Failure to Increase Capacity of Tenth Street Pump Station:- The folllowing. stipulated -

penalties shail accrue in the event that Jeffersonville fails to increase the physical capacity of the

Period of Noncompliance -

15t to 30th Day of violation
31* through 60" Day of violation

After 60 Days of violation

for any S8

Period of Noncompliance
1st to 3rd Day of violation
4th to 10th Day of violation

After 10 Days 'of violation

- Tenth Street Pump Station in accordance with Subparagraph 16.b:

Stipulated Penalty

' $1,750 per Day per violation

$3,000 per Day pér violation

$5,000 per Day per violation.

54, Sanitary .Sewer'Disch:-irges; The following stipulated penaltics shall accrue per Day

Stipulated Penalty
$3,000 per Day per violation
$4,500 per Day per violation

$12,000 per Day per violation.

55. Dry Weather CSO Discharges: The following stipulated penalties shail accrue per

Day for any Dry Weather CSO Discharge that occurs more than 24 hours after a Wet Weather

- Event:

_ Period of Noncompliance

~ 1st to 3rd Day of continuous CSO Discharge

~ 4th to 10th Day of continnous CSO Discharge

Afier 10 Days of continuous CSO Discharge

Stipulated Penalty
$2,500 per Day per CSO Discharge
$4,000 per Day per CSO Discharge

$7,500 per Day per CSO Discharge.

56. Failure to Comply with the Requirements to Develop and/or Submit an LTCP: The

following stipulated penalties shall accrue for any failure to timely submit any of the deliverables

30




Case 4:09—0V-001258FH~WGH Document 8 Filed 11/%09 Page‘ 34 of 66 .

that precede the LTCP,_ or to submit the LTCP itself, or any required revisions thereto, in
accordance with the Schcdu-lt_b set forth in Appendix A and in accordance with the requirements of

Subsection VLE and Appendix B to this Consent Decree:

. Period of noncompliance . Stipulated Penalty

1st to 30th Day of violation $1,500 per Day per violation
- 31st to 60th Day of violation $3,000 per Day per violation
 Afier 60 Days of violation | $4,500 per Day per violation.

57. Failure to Implement the Requirements of the Approved LTCP Report: The
fo_llowing stipulatéd penalty shall accrue for the failure to timely implement any reqﬁirement in

the approved LTCP Report:

Period of noﬁcompliance ' Stipulated Penalty

~ 1st to 30th bay of .viqiation $1,750.p‘ef Day pér violation
.3 1st to 60th Day. of*violation $3,000 per Déy per violation
After 60 Days of violation , $5,000 per Day per violation.

58. Failure to Comply with Requirements to Develop and/or Submit a Sewer System
- Capacity, Management, Operation and Maintenance Program: The following stipulated penialties
shall accrue for failure timely to develop and/or submit a Sewer System Capacity, Management,

Operatioﬁ and Maintenance Program in accordance with Subsection VLF:

Period of noncompliance | | Stipulated Penalty

15t to 30th Day of violation- $1,000 per Day per violation
31st to 60th Day of violation . §2,000 per Déy per violation |
Aﬁer 60 Days of violation $3,000 pef Day per violation,
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59. Failure to Implement the Requirements of the Approved Sewer Systern Capacity.

Management, Qperation and Maintenance Program: The fol]owing stipulated penalty shall
N 3 accrue for the failure to implement any requirement in the approved Sewer System Capacity;
Management, Operation and Maintenance Program:

| Period of noncompliance i ‘ Stipulated Penalty

Istto 30th Day of violation _ $1,000 per Day per violation
31t to 60th Day of violation ~ $2,000 per Day per violation
Afler 60 Days of violation | $3,000 per Day per violation.

© 60.. Failure to Revise CSOOP: The following stipulated penalty shall accrue for the

failure timely to revise.the CSOOP as required by Section VLB of the Consent Decree: )

Stipulated Penalty per Day: ' $750

~ 61. Failure to Implement Pr.ovisions. of the CSOOP: The folloﬁring stipulafed penalty
shall accfue for the failure to implement each provision of the CSObP, in any month, as required
by Consent Decree Subséc’gion VLB: o

| Stipulated. Peﬁa!ty per provision per ﬁoﬁth: _ SQ,OOO' ‘

62. Failure to Install a Manhole ét CSO Outfall 010 (Walnut Stréet and East Riverside

" Drive) in_Accordance with Paragraph 15 of this Consent Decree: The following stipulated
 penalty shall accrue for the failure to timely install a manhole at the discharge line for CSO

Qutfall 010 in accordance with the rcqﬁirements of Paragraph 15 of this Consent Decree: .
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Period of noncompliance " Stigulated Penalty

1st to 30th Day of violation ' $1,000 per Day per violation
31st to 60th Day of violation . $1,500 per Day per violation
After 60 Days of violation '$2,000 per Day per violation.

63. Noncompliance with Reporting Requirements: Except as otherwise provided' by
this Section IX (Stipulated Penalties), the following stipulated penalties shall accrue for each
noncomtpliance with any requirement that Jetfersonville submit to the Plaintiffs any work plan,

report, or any other submission under this Consent Decree: -

~ Period of nonodmpliance - Stipulated Penalty
1st to 30th Day of violation | $1,000 per Day per violation
3 I-.st té 60th Day of violation | - $2,00'0 per Day per ;riolation
 After 60 Days of violation ' . $3,000 per Day per ﬁolation.

64. SEP Compliance: If Defendant fails to satisfactorily complete the SEP by the
. deadline set forth m Section VIII of this Consent Decree (Supplemental Environmental Proj edts),

Defendant shall pay. stipulated penalties for each Day for which it fails to satisfactorily complete

the SEf’, as;» follows:
Period of noncompliance o Stipulated Penalty
1st to 30th Day of violation ' .~ $1,000 per Day per violation
31st to 60th Day of violation . . $2,000 pér Day per violation
After 60 Days of violation ' 3,000 ‘per Day per violation. |

In addition, if the total amount expended on completing the Federal SEP is less than $1 3'0,000,

Jeffersonville shall be subject to a stipulated penalty equal to difference between $130,000 and
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the amount actually expended. Penalties under this Paragraph shall be paid upon demand, in

accordance with the provisions of Paragraph 66.

65. Any Other Violation of thns Consent Decree; The followmg stlpulated penalty shall
accrue for any other violation of this Consent Decree: |
- Stipulated Penalty: . . $1,000.per Day per violation
66.l Either the United States, or the State, or both may elect to demand stipulated
penalties under this Section; however, the United States and the State shall consult with each
other before making any demand. Wh;:re‘both sovereigns demand stipulated penalties, any such
penalties determined to be owing shall be paid ﬁﬁy (50) percent to the United States and ﬁﬁy
| '(SG) per‘cént to the State. Where only one Plaintiff demands stipulated penalties, the entire
émount of s;tipulafed penaltieé detenﬁined to be owing shall be payable to that sovereign. ' In no
case shall the determination by one sovereign not to seek sti-pulat.ed penalties preclude the other
~ sovereign from seeking stipulated penalties, as othefwisf: provided for by, and consistent with, "
the terms of this Consent Decree. A decision by thé United States or the State 1o waive, in whole
or in part, stipulated penaltles otherwise due under this Section shall not be subject to judicial .
review, Unless Jeffersonville invokes dispute resolutlon as provided in Section XI below,
Jeffersonville shall pay stipulated penalties assessed by the United States or the State of Indiana
within sixty (60) Dayslof such Plaintiff s written notice that stipulated pl;analties are due and
owing.
67. All stipulated pena'lfies shall begin to accrue on the Day after the performance is due
| or dn the Day a violation occwrs, whichever is applicable, and shall continﬁe to acerue until

performance is satisfactorily completed or until the violation ¢eases. Nothing herein shall
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prevent the sﬁnultaneeus accrual of separate penalties for separate violations of this Consent |
Decree, except that when two or m_ore violaﬁons are based upon the same noncompliance, the
higher stipulated penalty shall apply.

63' Penalgy Aecrua] During Dispute Resolution. Stlpulated penalties shall continue to
accrue during any dnspute resolution, with interest on accrued penalties payable and calculated at
the rate established by the Secretary of the Treasury, pursuant to 28US.C. § 1961 (for penalties
payable te the United States) and at the rate established pursuant to Ind, Code Section 24-4.6-1-
101 (for penaities payable to the State), but need not be paid until the following;

a. Htﬁe dispute is resolved by agreement orbya deeision of US EPA ﬂ“l&t is not
appealed to the Ccmrt -accrued penalties determined to be owing, together with accrued mterest
shall be paxd to the Plaintiffs w:thm thirty (30) Days of the effective date of the agreement or the
receipt of U.S. EPA’s decision or order. |

b.  Ifthe dispute is appealed to the District Court and the Plaintiffs prevail in whole
ot in part, J eﬂiersohville shall, within eixty (60) Days of receipt of the District Court’s.decision er
order, pay all accrued penalties &etermined by the Court to be owing, together with eccrued -
interest, except as provided in Subparagraph c.l | |

c. If the District Court’s decision is appealed by eny Party and the Plaintiffs prevail

. in whole or in part, Jetfersonvrlle shall, within thirty (30) Days of receipt of the Court of

' Appeals declsmn pay all accrued penalties determined to be - owmg to the Plaintiffs, together

with accrued interest.
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69. Payment of Stipulated Penalties to the United States. -
- a Payment. Stipulated penalties payable to the United States shall be paid by -

" certified or cashier’s check in the amount due, payable to the “Treasurer, United States of -
America,” referencing the above-captioned case name and civil action number and DOJ No. 90-
5-1-1-08723 and shall be delivered to the Financial Litigation Unit of the Office of the United
States Attorney for the Southern District of Indiana, at the following address:

Financial Litigation Unit

Oifice of the United States Attorney

Southern Disfrict of Indiana

10 West Market Street, Suite 2100

Indianapolis, IN 46204-3048

b. Late Payment. Should Jeffersonville fail to pay stipulated penalties and accrued -

interest payable to the United States in accordance with the terms of this Consent Decree, the
United States shall be entitled to collect interest and late payment costs and fees as set forth in
Paragraph 35 (Late Payments), together with the costs (including attorneys fees) incurred in any

action necessary to collect any such stipulated penalties, interest, or late payment costs or fees.

70. Payment of Stipulated Penalties to the State.

a. Payment. Stipulated penalties payable to the State shall be paid by certified or
cashier’s check in the amount due, payable to the “Indiana Department of Lnvironmental

Management Special Fund,” delivered to:

Indiana Department of Envirommnental Management
- Cashier’s Office — Mail Code 50-10C

100 N. Senate Avenue

Indianapolis, IN 46207-7060

b. Late Payment. Should Jeffersonville fail to pay stipulated pénalties and accrued

interest payable to the State in accordance with the terms of this Consent Dquee, the State shall
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be entitled to c‘.ollcc.t. interest and late payment costs and fees as set forth in Parégraph 35 (Late
l-Paymen'ts) together with th¢ costs (including attﬁrneys fees) incurred in any acﬁon necessﬁry to
' colléct any such stipulated penalties, interest, or late péyment costs or fees.

71.- Jeffersonville’s payment of stipulated penalties under this Section shall be in
addition to aﬁy other rights or @niedics available to the United States and the State by reason of .
jeﬁersonvil]é’s failure to co1;np1y with any rcquiremént of this Consenf[ Decree, applic;able laws
or regulations, and applicable permits. | | |

- X.. FORCE MAJEURE
- 72.. “Force majeure,” for purposes of this Consent Decreg; is defined as .any eveﬁt

| arising from causes bf:j/ond the control of J effersoﬁvi]le, i_ts agents, consﬁltants and' coﬁtractors;
~or any entity controlled by Jeffersonville that dclaszs or prevents the performance of any
| obligation under fhis Consent Decree despite Teffersonville’s best efforts to fulfill the obligation.

' “Best efforts” include using best efforts to anticipate any potential force majeure event and to-

7 address the effects of aI;y Su.c‘h event (a) as it is occurring and (b) afier it has occurred, such that
| the deiay ié minimized to th.e‘grea.tes‘t extent practicable. Unanticipated orr increased cos{s or
expenses associated with implementation of this Consent Decree and changed financial

._ circu_mstances s'hall‘not, in any event, be considered “Force Maj_euré” events. In addition, failure
to apply for érequired pe;mit or gpprovai or to provide in a timely manner all information
required to obtain a permit or apprgval that is necessary to meet the requirements of this Consent ' .
Dreo_r‘ee, or failure Gf Jeffersonville to approve contracts, shall ﬁot, m any event, be coﬂsideréd |
“Force Majéure” _evenfs. N |

73, When Jeffersonville knows or if Jeffersonville 'should have known, by the exercise
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Qf reasbnable diligence, of an everit_ that might delay completion of any requirement of this

“ Consent Decree, wheﬁler or not the event is a Force Majeure event, Jeffersonville shall notify |
U.s, EPA énd IDEM, ip writing, witi]in thirty (30) Days after Jeffersonville first knew,'or in the
exercise of reasonable diligence under the circumstances, should have known of such event.

fhe notice shall indicate thth;r Jeffersonville’s claim that the delay should be excused due toa
' force Majeure event. The notice shall describe the basis for Jeffersonville’s éontemion that it

‘ experiéﬁced é Force Majeure delay, the anticipated length of the delay, the cause or causes of thé
delay, the measures taken or to be taken to prevent or minimiie the &clay, and the timetableb)lr
which those measures shall be imp.lemen'ted. i efférsonviile' shall adopt all reasonable ﬁxeasu:cs
to avoid or minimize such delay. Failure to give such notice shall preclude J effe;rsonville from
as‘sierting any claim of Force Majeure as to thé eveﬁt in question, and shall be a waiver of
Jeffersonville’s right to obtain-an extension of time for its obligations based on such event.

74.. Jetfersonvi}}e shall have the burden of proving, by a preponderance of tﬁe évidence,
that each evéfnt_described in the preceding Paragraph was a Force Majeure event; that they gave
the noﬁcé required by the preceding Paragraph; that they took all reasonable steps to prevent or -
minimize any delay céuéed by the event; that ﬁny period of delgy that they claim was attributable
to the force Majeure event was caused by that event; and that the amount of additional time they
;':tre réquésting is nécessary to cémp.ensate for the d_elay caused by that event.

75. if the Plaintiffs find that a delay in performance is, ér was, caused by a Force .
Majeure évent, the Parties shall extend the tirﬁe for pefform;mce, in writing, in accordance with
paragraph 78, belpw, fbr a period to compensate for the delay resulting from such event, énd

stipulated penalties shali not be due for such period.
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76. 1fthe Plaintiffs do not find that a Force Maj aﬁre event hés oc;",ur_red,' or cio not agree
with Jeifersonvi]le concerning the exl‘:ent of time sought, the_ position of the Plaintiffs shall be
binﬁing, unlesS Jeffersonville invokes Dispute Reselution under Section XI of this Consent
~ Decree. Iﬁ any such dispute, Jeffersonville bears the burden of proof deécribéd in Paragraph 74,
above. | | | |

77.‘ Coﬁlpliance with a requirement of this Consent Decree shall not by itself constitute
compliance with any other reqﬁirement. An extension of one compliance date baséd ona
particﬁlar event shall not automaﬁcally extend any other compliance date. Jeffersonville shall
make an individual showing of pl;oof regarding the cause of each delayed incremental step ‘or |
dthe? requirement for which an extension is sought.

78. If th§ Patties agree that Jeffersonville could not have prevented or mitigated any-
delay, or anticipated delay, attributable td a Force Majeure event by the exercise of due diligence,
 the Parties shall stipulate to an extension of time for Jeffersonville’s berformance of the affécted
cdmpliance requirement by a i)eriod not exceeding the delay actually caused by such event. In
g ~such circumstances, the appropriate modification shall be made pursuant to Section XXI of the .
Consent Decrée (Modiﬁcatiqn). In thé event the Parties cannot agree, the matter shall be’
l;esélved in accordance with Section X1 of this Consent Decree (Dispute Resblufidn). An
extension of time for performance of the obligations affected by a Force Majeure event shall not,
of itself, extend the time for performance of any other obligatiﬁn.

XI. DISPUTE RESOLUTION.

'79. Unless otherwise expressly provided for in this Consent Decree, the dispute

resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising
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_under or with respect to this Consent Decree. However, such procedures shall not apply to
actions by the Plaintiffs to enforce obligations of J effersonville that have not been disputed in

accordance with this Section.

80. Informal Dispute Resol_ution. Any dispute Which arises under or with respect to ﬂ]lS
Consent Decree shall first be the subjéct of informal negotiations. The period of infﬁﬁnﬁl '
-negotiati'ons;. shall not exceed thirty (30) Days from the time Jeffersonville sends the Plaintiffs a
wtitten Notice of Dispute in accordance with Section XTII of this Consent Decree (Notiges and :
Submissions), unlesg that period is modified bsz wri&en agreement. Such Noﬁce of Dispute shaﬂ
sfat_e clearly the matter in dispute. Jeffersonville’s failure to submit a Notice of Disputé within
fourteéﬁ (14) ]jays from the date upon which the issue in dispute first arises \\l/ai.ves its right to
invoke dispute resolution under this Section with respect to such diséutc. -

R - 81. Formal Dispute Reso'lutic.m.

a, .. Ifthe Parties cannot resolve a dispute by iﬁfqrmai negotiations pursuant to the
preceding Paragra;ih, then the .po-sition advanced by the Plaintiffs shaﬂ be considered binding
unless, within fifteen (15) Days after the conclusion of the informal negotiation period,
Jeffersonville invokes formal disbute resolution procedures by serving on the Plaintiffs, in
adcordanc_e with Sectipn X1 of this Consent Decree (Notices and Submissions), a written |

Statement of Pogition on the matter in dispute, including any supporting ~factua1 dafa, analysis,
opinion, or documénta‘tion, together with a statement indicating whether fonnal dispute
resolﬁtioﬁ should proceed upon the administrative record.

b | Within thirty (3 0) Days after receipt of Jeffersonville’s Statement of Position, the

Plaintiffs shall serve on Jeffersonville their Statement of Position, including aﬁy supporting
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{

facfuél dafé,- analysis, opinion or documentation, togeéher with a statement indicating whether
formal disputg resolution should proceed upon the administrative record. Within fifteen (15)
* Days after receipt of the Plaintiffs’ Statement of Position, Jeffersonville may submit a Rep-tly.

| c. If there is disagreement as to whether dispute resolution should procéed upon the
‘administrative record, the Parties shall follow the procédures determined by the Plaintiffs to be
applicable. However, if Jeffersonville ultima‘;el){ appeals to the Court to resélve_ the dispute, the
| Cburt shall determine the applicable standard and scope of re{riew, in accordance with
'Subparagraph 82.c below. -

d. An administrative reéord of the dispute shall be maintained by U.S. EPA and shall
contain all statements of position, including supporting documentation, submitted pursuant to
this Sectian. Tﬁat rccoi'd, together with other appropriate records maintained by U.S. EPA ot
submitted by Jeffersonville, shall constitute the administrative recordl upon which the matter in
dispute is to be resolved, v.vhen such resolution proceeds on the administrative record under this
Section.

82. Resolution of Disputes.

A The Director of the Water Division in US EPA Region 5 shall issue a final
- decision resolving the matter in dispute. Where the dispute pertains to the performance of the
Comﬁliance Program under Section VI of this Consent Decree, ot is othefwise accordéd review
on the administrative record under appllicable principles of administrative law, th; decision shall
" be upon the‘ administrative record maintained by U.S. EPA pursuant to Subparagraph 81.d. The
decision of the Water Division Director shall be binding upon Jeffersonville, subject only to the

right to seek judicial review, in accordance with Subparagraph 82.b.
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ﬁ. - The decision issued by AU‘S. EPA under Subparagraph Si.a‘ shall be reviewable ‘by
this Court upon a motion filed by J effersonvil_ie and served upon the Plaintiffs within twenty (20)
Days of regcipt of US EPA’s decision. In addition to containing the suﬁporting factual data,
analyss, opinion, aﬁd documentation upon which Jeffersonville relies, the motion shall describe
the history of the matter in dispute, the relief requested, and any schedule within which the
' dispute must be resolved for orderly implementation of the Consent Decree, as well as |
N effersonville’s position on wilether the dit_:.pute should be resolved on the administrative record.
¢.  Inany judicia] procéeding pursuant {o Subpﬁragraph 82.5 that concerns the
parfom;ance of ﬂ1§ 'Compi.iance Prograrﬁ under Section VI éf this Consent Decree (CoxﬁpliénCe
Prbgram), or that iS 6thérwis.e éccorded re§iew on the adtlni'r;istrati've reco;‘d' under applicable
principles_ of administrative law, Jeffersonville shall have the burden of demonstrating that the
decision of the Water Division Director is arbiﬁary and c‘apricious' or otherwise ‘not in acc_ordalmce.
with law, The United Statés and the State of Indiana shall héve.fqrty-ﬁve (45) Days to file a
.respénse to Jeffersonville’s petition. Judicial review of the Watg'r Division Director’s decision
' shall be on the administrativé record compiled in accordance with Subparagraph 81.d. Judicial .
feview_ for alll other disputes shall be governed by applicable principles ofrlaw.

“83. The invocation of dispute resolutibn procedures under tﬁis Section shall not- 'E,;Xténd,
postpone, or aﬁ"eg;t in any way any obligation of Jeffersonville under this Corisent Decfee, not
‘direct.ly in dispute, 'unlg:ss tﬁe Plaintiff‘s agree or the Court orders otherwise, Sti;iuiatcd penalties
witﬁ respecf to the disputed matter shall continue to gﬁcrue from the first Day Qf noncompliance,

- but péymcnt shall be stayed pending resolution of the dispute as provided in Paragraph 68 -

' (Penalty Accrual During Dispute Resolution). In the event that Jeffersonville does not prevail on

42



Case 4:09-cv-00125£H—WGH Document 8 Filed 11-/%09 Page 46 of 66'_

 the disputed issue, stipulated penalties shall be assessed and paid as provided in Se_étion Xof
this Coﬁsent Decree (Stipulated Penaltiés). |
| | XM, REPORTING EQUMWTS
84.  Semi-Annual Rem‘ rtin‘g. On July 1, 2010, and evét’y six (6) months thercaﬁer‘

- until tefmiriation of this Consent Decree, Jeffersonville shall submit to Plaintiffs at the addross
provide& in Section XIII of the Consent Decree (Notices and Submissions) a Seini-vAn‘nualr
Report that corﬁains all infoﬁnatién require;:l in Apl;endix Dor 6therwisé e_xpréssly specified by |
Plaipfciffs as necessary to determine Jeffersonville’s compliance with tﬁe requirements of this
Consent Decree.

85. In addition to thé information identiﬁed_in Appen&ix D, the Se.mi-An.nuai Reports'

‘shall inélpde a de_scriptidn of any non—compl_i.ance with the requirements of this Consent Decree

_ andan explanation of the violation’s likely cause and duration, and of the remedial steps taken,
or to be taken, to prevent or minimize such violation. Fthe cause of the violation cannot be fully - |
e};plained at the time ;he report is due, J effers.onv'ille shall so sfate in the repoﬁ. J efferéonvillé
shall iﬁvestigaxe the cause of the violation and shall then submit an améndment to the report,
ﬁlcluding a fuu explanation of ‘the cause of the violation, within thirty (30) i)ays of the Day
ieﬁersoﬁville Eécomes awafe of the cause of the violation. Nothing in this Paragraph or the
fdiiowing Paragraph relieves Jeffersonville of its obligatioﬁ to provide the notice required by
Section X of this Consenf Decree (Force Majeure).

| 86. The Semi-Annual Reports shall be certified in dccordancc with the “Certification |

~ Language” set forth in Paragraph 92 of Section XIII of the Consent Decree (Nétiée‘s and

Submissions).
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87.  Jeffersonville shall not object to the accuracy, authenticity, and/or admiséibélit_&
into e_videhce of any cextiﬁe;d Semi—Anﬁual Report in any proceeding to enforce this Consent
Dectee. | | o

88. The‘ reporting requirements of this Consent Decree do not relieve Jeffersonville of
any reporting obligations required by the CWA or implementing regulations, or by any other
federal, state, or local law, regulaﬁon, permit, or requirement.

89. Any information provided pursuant to this Consent Decree may be used by the
United States anci Indiana in any proceeding to enforce the provisions of this Consent Decree and
as btherwise permitied by law. |

- XIIL. NOTICES AND SUBMISSIONS

90. Unless bﬂmefwise specified herein, whenever notiﬁcatic_mg, reports, submissions,
or communications are required by this Consent Decree, they shall be made in writing and |
addressed as folloﬁs:

To the United States:

To the 1).S. Departrnent of Justice:

Chief, Environmental Enforcement Section

U.S. Department of Justice -- DOJ No. 90-5-1-1-08723
P.O. Box 7611 ‘ ‘

‘Washington, D.C. 20044-7611

and
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ToUS. EPA:

Chief, Water Enforcement and Compliance Assurance Branch (WCC 155
U.S. Environmental Protection Agency, Region 5

77 West Jackson Boulevard

Chicago, IL 60604

and

Regional Counsel (C-14))

~ U.S. Environmental Protection Agency, Region 5
77 West Jackson Boulevard
Chicago, L. 60604

To the State:

To the Indiana Attomeyl General:

Chief, Environmental Section
Office of the Attorney General
Indiana Government Center South
5% Floor

402 West Washington Street
Indianapolis, IN 46204

and
Toﬁ.) M: .

Chief, Compliance Branch
" Office of Water Quality
Indiana Department of Environmental Management
100 North Senate Street
P.O. Box 6015 -
Indianapolis, IN 46206

and
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Chief, Enforcement Section
Office of Legal Counsel
Indiana Department of Environmental Managcmcnt
100 North Senate Street
" P.O, Box 6015
Indianapolis, IN 46206

To Jeffersonville:

Mayor -

City of Jeffersonville

City Hall :

500 Quartermaster Court

Jeffersonville, IN 47130

Sanitary Sewer Board

City of Jeffersonville

City Hall

500 Quartermaster Court

Jeffersonville, IN 47130 '

91.  Notices and submissions provided pursuant to this Section shall be deemed -
effective upon receipt, unless otherwise provided in this Consent Decree or by mutual agreement
of the Parties in writing. In addition to the other reports required by this Consent Decree, if
Jeffersonville violates any requirement of this Consent Decree or its NPDES Permit,
Jeffersonville shall notify the Plaintiffs of such violation and its likely duration in writing within
fourteen (14) Days of the Day Jeffersonville first becomes aware of the violation, with an
explanation of the violations likely cause and of the remedial steps taken, and/or to be taken, to -
~ prevent or minimize such violation. If the cause of a violation cannot be fully explained at the -
time the report is due, Jeffersonville shall include a statement to that effect in the report.
Jeffersonville shall immediately investigate to determine the cause of the violation, and then shall

- sybmit an amendment to the report, including a full explanation of the cause of the violation,
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w:thm thirty (30) Days of the Day Jeffcrsonvﬂle becomes aware of the cause of the violation.
92. Each notice or submlssmn made by Jeffersonvﬂle under this Consent Decree shali
‘be signed by an oﬁ'lcial of the submitting Party and shall include the following “Certification
LA anguage’™
I certify under penalty of law that T have examined and am familiar
with the information submitted in this document and all
attachments and that this document and its attachments were
prepared under my direction ot supervision in a mamner designed
to ensure that qualified and knowledgeable personnel properly
gather and present the information contained therein. I further
certify, based on my inquiry of those individuals immediately
. responsible for obtaining the information, that I believe that the
mformatlon is true, accurate and complete. [ am aware that there
are,s;gmﬁcant penalties for submitting false information, including .
the possibility of fines and imprisonment.

93, Je'ffe‘rsonville shall retain all underlying documents from which it has compiled |
any report ot other submission required by this Consent Decree until five years after termination
of fhe Decree.

94.  Any information provided pursuant to this Cbnsent Decree may be used by i:hc

" Plaintiffs in any proceeding to enforcé the provisions of this Consent Decree and as otherwise |
 permitted by law.
XIV. REVIEW AND APPROVAL PROCEDURES
93. Followmg receipt of any report, plan o other submission byJ effersonvﬂ]e under
this Consent Decree the Plaintiffs may do one of the followmg, in writing: (i) approve a]l of or
any portion of the submission; (ii) approve all or part of the submission upon specified_

conditions; (iii) disapprove all of or any portion of the submission, notifying Jeffersonville of -

deficiencies in the submission and granting Jeffersonville additional time within which to correct
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fhe deficiencies; (iv) modify the Submission to correct deﬁciencies; or (v} rcjt:ct all of or any
- portion of the sﬁbmission. |
96, | In the event that U.S. EPA and IDEM approve a complete submission,

_Jeffersonville shail proceed to take thé acfions identified in the tepcirt, pian,' or other submission
bcginniﬁg within fourteen (14) Days following U.S. EPA’s and IDEM,S‘ approvall |

| 97. - In the event U.S, EPA and IDEM either approve speclﬁcally ldentlﬁed portlons of
the subruission, or approve ali or a specifically identified portlon of the submission with
- conditions, Jeffersonville shall proceed to take the actions identiﬁed in the approved portion of
the report, plaﬁ,' or other submission, or portion thereof, in accordaﬁce with the applicable
l;:dnditions, beginniné within fourteen -(14) Days following reéeipt of the conditional approval.

98, Intheevent that U.S. EPA and/or IDEM disapprove all or a portion of any
SumeSSlon Jeffersonville shall revise the submission to address all of U.S. EPA andfor IDEM’s
written comments, J effersonvﬂle shall reSubmlt the revised report, plan or other submission o
the .Plaintiffs within thirty (30) Days of receipt of the Plaintiffs’ comments, unless otherwise
provicied in this Consent Decree.

99.  If Jeffersonville submits a report, plan or other submission that fails to contain all
of the required elemenﬁ set fo&h in this Consent Decree (including all appendices to the Decree
and documents ‘incorporateci by reference into the Decree), Jeffersonville shall be deemed to have
failed to maké tﬁg submission. Where this Consent Decree requires a resubmission, if upon
resubmission, a rébort, plan or other submission that has been resﬁbmitted pursuant to a
reqﬁkeﬁenf of the‘ Consent Decree is disapproved by U.s. EPA and/or IDEM, either in whbie or

in part J eﬁ'ersonvnlle shall be deerned to have failed to resubmit such report, plan or other
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submission timely and adequately, unless Jeffersonville invokes the Dispute Resolution

| Procedures set forth in Section XI of the Consent Decree, and U.S. EPA’s and/or TDEM’s action '

" is overturned pursuant to that Section, In the éase of a submission that fails to contaih all the
required elements, stipulated penalties begin to accrue on the date the submission is due. In the

| casc of a disapproved resubmission, stipulated penalties begin to accrue on the date Jeffersonville

receives written notice of disapproval.

XV. ACCESS TO INFORMATION AND DOCUMENT RETENTION
100. Cbmmencing on the Date :of Lodging of this Consent Decree, Jeffersonville agrees
| to provide thelUnit_ed States and its fepresentatives (including U.S. EPA and its contractors and
consultants), and the Staie and its representatives (including IDEM and its contractofs and
- consultants), access at all reasonable times to all areas and faci]itieS under Jéffersonville"s
controi and fo allow such representatives to mo;re about, without restriction, for the purposes of

conductmg any ahy actmty related to this Consent Decree, including to:

a. monitor the progress of activities required under this Consent Decree;
b. verify any data or information submitted to the United States or the State in

'- accordance with-the terms of this Consent ]I_)eqree;

c. o.btain' samples and, upon request, splits of any samples taken by Jeffersonville or
its representativeé, opntrasto;s, or consultants; and

d.  assess Jeffersonville’s con;tpliance with this Consent Decree.

101. This Consent Decree in no way limits or affects any right of entry and inspection'
held by the Unitéd States or tﬁe State pursuant to applicable federal or state laws, regulations; or

permits.
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102. jeffergonville shaii provide to the Plaintiffs, upon reéuest, copies of all documeﬁts
“and infon‘natibn ﬁithin its possession_onf conirol (or fhat of its contractors or agents) relating to
compliance with this Consent Decree. Jeffersonville shall also make available to Plaintiffs its
‘employees, agents, or representatives with knowledge of relevant facts concerning its compliance
with this Consent Decree. |
| a. 'Jéffersonvﬂle may assert business confidentiality claitns‘covering part or all of
. the docurﬁeﬁts or information submitted- to the Plaintiffs under this Conéent Decreg, to the eﬁtent
' permitte;d by and in accordanée with 40 C.F.R. Part 2. Documeﬁts or informatioﬁ submittéd to
- -U.S.EPA and détérmined_ to be confidential by U.S. EPA shall be afforded the protection
A‘ speciﬁed in40 C.F.R. Part 2, Subpart B. If no claim of conﬁdentiﬁlity accompanies documents
or information when they are submitted to U.S. EPA, the public-niay ﬁe givén access to such
documents or information without further notice.in accordance with 40 C.F.R. Part 2, Subpart B. - .
b. Jeffersonville may assert that certain documents and information are privileged
under thé attc')mey-client pri\;'ilege or any other privilege recognized by- applicab_le law. If
Jeffersonville asserts such a ﬁri\iilege in fieu of providing documeﬁt's, Jeffersonville shall provide
the Pi,aintifﬁ with the following: (i) the title of the document; ‘(ii) the date of the document; (jii)
the‘name; aﬁd title of the author of lthe document; (iv) the name and title of each addressec and
recipient; (v)a deéﬁrip_tion of the contents of the document; and (vi) the privilege asserted By
Jeffersonville. No documents or information created or génerated pursuaht to the requirements
of the Consent Decre'er shall be withheld on the grounds that they are privi_leged.
| _103.‘ Jeffersonville agrees to preserve, during the pendency of this Consent Decree aﬁd :

for at least oné year after its termination, at least one legible copy (either in electronic or hard’
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copy form) of all final documents in its possession, custody or control that relate to the
performrance of its obligations under this Consent Decree.

XVL FAILURE OF COMPLIANCE

104, The Plaintifﬁ do not, by their consent to the éntry of this Consent Decrée, warrant
-or aﬁer in any manner that Jeffersonville’s compliance with any aspect of this Consent Decree
will result in- complianée with the provisions of the CWA, 33 U.S.C. § 1251 et seq., applicable
~ state law arid regulations, or i;cs NPDES Permit. Notwithstanding the Plaintiffs® review and
approval of any documents subnﬁttéd by Jeffersonville pursuant to this Consent Decree',
Jeffersonville shall remain r'eSponsibIe for compliancé with the terms of the C'W_A, applicable
state law and regulations, the NPDES Permit, and this Consent Decree. The pendency or
_ putcome of any proceeding ooncemmg issuance, reissuance, or modification of any NPDES
permit shall neither aﬁ"ect nor postpone Jeffersonville’ s duties and obhgatlons as set forth in this
Consent Decree.
XVII.‘ EFFECT OF SETTLEMENT AND RESERVATION OF RIGHTS
105. Effective upon the Date of Entry of the Consent Decree, and in consideration of
the civil penalty payments that shall be made and the injunctive relief that shall be performed
under this Consent Decree, except as expressly set forth in Paragraph 107 (Reservation of
Rights), the United States covenants not to bring any administrative or civil judicial.action for the
. violations of Sections 301 or 402 of the CWA- alleged in the' Complaint filed in this matter, and
the Smté of Indiana covenants not to bring any administrative or civil judicial action for the
violations of Sections 301 or 402 of the CWA and Indiana law,l as aJIcged in the Complaint.

Entry of the Consent Decree by the Court shall resolve the United States and the State of -
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indiana’slcivil claims; except as expressly set forth in Paragraph 107 below, for lvioiationsAo‘fthe
above-referenced statutory proyisions alleged in the Complaint up rto and including tﬁe Date of |
Lodging 0f the Decrec, |

| 106. This Consent Decree shall not be construed to prei'eﬁt or limit the rights of thé
United States or the State to obtain penalties or inju,uctivé relief under the CWA or applicable
State léws or regulat.ions promulgated thereunder, or permit conditions, except as expressly :
.speciﬁed herein.l

-

107, Reservation of Rights. Notwithstanding any other provision of this Consent

Decree, the United States and the State of Indiana reserve, and this Consent Decree is without
prejudice to, all rights against J effﬁ:rsom?ille with respect to all matters other than those éxpresé]y

included in its Complaint, réspectively, including but not limited to the following: '

: Claims based on.a failure by Jeffersonville to meet a requirement of this Consent
Decree; -
b. Claims for stipulated penalties, if any, under the terms of this Consent Decree; .
c. Any criminal liability; and
d. Claims thata Discharge from‘the Sewer System may pose an imminentand

‘substantiai eﬂdangermﬁnt to _h@alth‘ or the environment in accordance with Section 504-01' the
CWA, 33 USC. § 1364, or equivalent State law ﬁrovisions.

' 108\.‘ Jeffersonville is responsible for achieving and m:;tintaining corhplete coriipliance
with all applicable federal, State and local laws, regulations, and p'erm.its. Jeffersonville’s
"combliance with this Consent Decree shall be no defense to any action commenced pufsuant to "

said laws, regulations, or permits.
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109. Thistnﬁent Decree does noltrlimit‘ or affect the rights of Jeffersonville, c:>r of the.
,Ur_nited States or the Statej against any thitd parties, not party to ﬁis Consent Decree, nor does it
limit the rights of third partieé,-not party to this Consent Decree, against Jeffersonville.

1 1()f Performance_of the terms of this Consent Decree by Jefférsonville is not
‘conditioned on the receipt of any federal, Sfate or local funds. Application for construction
- grants, sta';e revolviﬁg loan funds, or any other grants or loans, or deiays_ caused by inadequate
facility planning or plaﬁs and speéiﬁcations on the part of Jeffersonville shall not be cause for
exténsion of any required compliance date in this Consent Decrec.

1 11; ThlS Consent Decree shall not be construed to create rights in, or grant any cause
. of action to, any third party not party to thls Consent Decree.

112. The Plalntlffs reserve any and all legal and equitable remedies available to enforce
the provisions of this Consent Decree, except a;s expressly stated herein. -

113. The Umted States and the State of Indiana reserve all remedies available to them
for violations of the CWA or apphcable State laws by Jeffersonville which are not alleged in the )
Complaint, and for any violations of the CWA or applicable State laws by Jeffersonville which |
‘occur aﬁ_ef the Date of Lodging of this Consent Decree.

XVIIL QQ_S_T_S_
114. _ ‘The Parties shall each bear their own costs of litigation of this actioﬁ, including
attorheys fees, except as provided in Paragraphs 35.b; 69.b, and 70.b (Late Payments). | _
- XIX. EFFECTIVE DATE | |
115. The Effective']jate-of this Consent Decree shall be fhe date upon which this

Consent Decree is entered by the Court.
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XX. RETENTION OF JURISDiCTIdN o
| i1e. Thc Court shall retain jurisdictidn of this case unti-l ter_mination of this Consent
Decree, for the purpose of enabﬁng any o'f-j:he Parties to apply to‘thé Court for such further order,
direction, or relief as may be necessary or appropriate for the corl-structioﬁ-'or modiﬁc;ation of this
Consént Decree, or to effectuate or e'nforce compliance with its terms, or to resolye disputes in
. accordance With Séctibh X1 ofthis Consent Dectee (Dispute Resolution).

XXI. MODIFICATIONS

117. This Consent Decree may not be méterially amended or modified except by
written agreement of the Parties, and approval of this Court, after notice and motion to all
Parties. Any material mbdiﬁcatipn of this Consent Decree shall be effective upon approval of
the Court. Non-material modifications of the Consent Decree which do not signiﬁcantly alter the
requiréments of this Consent Decree .may be made in writing by the Parties and shall be effective
;ipon service to all Parties. All modiﬁc;ations, whether material or non—materigl, shall be deemed
an eﬁforc‘eable part of this Consent Decree.

118.  Before seeking any modification of this Consent Decree, the Appéndices attached
to this Consent Decree, or the submittals approved under this Consent Decree, Jeffersonville
shall consult With U.S. EPA and IDEM concerning the proposed modification and the scope of
public participation to be obtained by Jeffersonville before_submissiori of a request for
modiﬁcatioﬁ. '

119. If'the Parties do not agree that modification of this Consent Decree is warrénfed,
Jeffersonville may file a motion seeking modification pursuant to Rule 60(b) of the Federal Rules

" of Civil Procedure; provided, however, that the United States and the State reserve their rights to
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eppose sucha mctien and to argue that modiﬁcaeion is unwarranted. Such a motion for
- modification by J effersonville shell not relieve it of any of its obligations under ﬂiis Consent
t)ecree, uniess the Court orders otherwise, and J effersonville shall eontiime with timely
implemcnfation cf all measures required by the Decree until the Decree is modified in
acccrdanCe With Paregraph 117 and any other apelicable provisions of the Ccnscnt Decree.
XX11. TERMINATION
120.  After Jeffersonville complies with all of its obligations under tﬁis Consent

Decree, including but not limited to all fequiremcnts set _forth in Secticn VI of the densenf
. Decree (Compiianee Program), payment of the civil penalty and all accrued stipulated peneities

which Jeffersonvitle did not successﬁllly challenge under Sectien' XTI of the Consent Decrée
(])1spute Resolutmn) and aﬁer Jeffersonville has achieved continuous comphance with the terms
and cendmons of its NPDES Permﬁ the CWA, or applicable State laws, for a period of at least
one year, and after Jeffersonville has completed all SEPs in accordance with this Consent Decree,
- including Appendlx E, Jeffersonville may file and serve upon the Plaintiffs a “Motmn for
| Tennmatmn of Consent Decree with supporting dccumentatmn demonsu'atmg that the
conditions for termination set forth in this Section have been met.

121. ‘The ‘Uniﬁed States and/or the State shall have the right to oppose_ﬁle,fferscnville’e
motion fcr termination.  If the United States and/or the State cppose termination of this‘ConSent
Decree, Jeffersonville shall have the burden to prove by clear and eenvincing' evidence that; the -

conditions fcr termination of the Decree have been satisﬂed. . If the United States and/or the

- State oppose termination, this Consent Decree shall remain in effect pending resolution of the '
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dispute by the Parties or the Court in accordance with Section XI 6fthe Consent Decree (Disj:ﬁte
Resolution}. |
| XXIIL PUBLIC COMMENT
122. This Consent Decree shall be lnged with the Court for a period of not less than
thirty (30) Days for public notice and comﬁent in aécordance‘with 28 C.F.R. § 50.7. The United |
S’;étcs reserves the righf to withdraw or withhold its consent if the comments regarding the
Consent Decree disclose facts or considerations indicating thét the Consém‘ Decree is
_inappropriate, improper, or inadequate; Jeffersonville consents to entry of this Consen_t Deéree
without further nolti(l:e.
XXIV. SIGNATORIES/SERVICE
123. Each ﬁndersigned representative of J effersonville? the State, aﬁd the Acting
Assistant Attomey General for the Environment and Natural Rgsources Division of the U.S.
Department of Justice certifies that he or she is fully authorized to enter into the terms and
conditions of this Consent Decree and to ¢xecute aﬁd legally bind the Party he or she represents
to this docurﬂent.'
124. 'fhis Consent Decree may be signed in counterparts, and such cmmterpért
signature pages shall be given full force and effect.
125. Jeffersonville hereby agrees not to oppose cn&y of this Consent Decree by the
Court or to challenge any provision of the Decree, unless the United Staters notifies
Jeffersonville in Wﬂting that it no longer supports entry of the Decree.
126. ] eﬁérsonville hereby agrees to accept service of process by mail with respect to all '

matters arising under or relating to this Consent Decree and to waive the formal service
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requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any .applieable Local
Rules of this Court including, but not limited to;.‘ service of a summons.
XXV. H\T’I‘EGRATION/APPENDICES
| 127.  This Consent Decree, its Appendtces and the LTCP, the revised CSOOP and the _- '

~ CMOM Program that ‘shal] be developed hereunder, constitute the final, complete, and exe1u51.ve
: -'agteement and understanding among the Parties with respect to the settlement embodied in the

Couse_nt Decree, and supersede all prier agreements and understandings, whether oral or written.
" Other tl_lan documents mentioned in the nreceding sentence; no other document, nor any
: repreéentation inducement, agreement understanding, or promise, constitutes any. part of this
Consent Decree or the settlement it represents nor shall it be used in construing the terms of this
Consent I)eeree | ‘ |

128. The following appendices are attached to and ineorperated into this Consent.

Decree:
' “Appendix A” . Long Term Centrol Plan Completion Schedule
| “Appendix B” " Long Term Control Plan Requirements |
“Anpendix c” Plctw Metering, Monitoring and Reeording Requirements
: “Appendit: D” Senli-Annuel Report ‘éormat |
. “Appendix E” | Supplemental Environmental Projects

" XXVL. EHMME_NI
129 Upon approval a.nd entry of this Consent Decree by the Court, this Consent

" Decree shall constitute a final judgment between the United States, the State, and Jeffersonville.
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~ The Court finds that there is no just reason for delay and therefore enters this judgment as a firial

. judgment under Fed. R. Civ. P. 54 and 58.

SOVORDERED THIS 24th DAY OF November, 2009 .

D P P il

DAVID F. HAMILTON, CHIEF JUDGE
United States District Court
Southern District of Indiana
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THE UNDERSIGNED PARTY enters into this Consent Decree in this action captioned United
States and the State of Indiana v. City of Jeffersonville, Indiana (S.D. Ind.):

FOR THE UNITED.STA’

DATE:

Acping Asmstant Attorney General
vironment & Natural Resources Division
.S. Department of Justice
Washington, D.C. 20530

DATE:. 3~ 1+-09

Lisa A. Cherup, Tri Aé orney

Andrew C. Hanson, Trfal Attorney
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044~ 761 1

(202) 514-2802 ‘ .

TIMOTHY M: MORRISON

Assistant United States Attomey
Southern Disirict of Indiana

10 West Market Street, Suite 2100
Indianapolis, IN 46204-3048
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THE UNDERSIGNED PARTY enters into this Consent Decree in this action captioned United
States and the State of Indiana v. City of Jeffersonville, Indiana (S.D. Ind.):

DATE._ T-8-09 @L-( < /(ié— ”

Bharat Mathur

Acting Regional Administrator

U.S. Environmental Protection Agency, Region 5
77 West Jackson Boulevard

Chicago, II. 60604

_—
DATE: ﬂ'uﬂu.sf 3 2004 @F/VOSM O /’)’f’g/

Robert A. Kaplan
At~"Regional Counsel
U.S. Environmental Protection Agency, Reglon 5
77 West Jackson Boulevard
Chicago, IL 60604
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THE UNDERSIGNED PARTY enters into this Consent Decree in this action captioned United
_ States and the State of Indiana v. City of Jeffersonville, Indiana (8.D. Ind.):

DATE: ‘f!!‘S‘ IO‘?

AL AL

Adam M. Kushner

Director -

Office of Civil Enforcement

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20004
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THE UNDERSIGNED PARTY enters into this Consent Detree in this action captioned United
States and the State of Indiana v. City of Jeffersonville, Indiana (S.D. Ind.):

FOR THE STATE OF INDIANA

INDIANA DEFARTMENT OF
ENVIRONMENTAL MANAGEMENT

| DATE: 8;/21/57

Approved as to form and legality:

DATE: cg/// %)60? -

Indka Department of Environmental Management
100 North Senate Street

P.O. Box 6015

Indianapolis, IN 46206

Indiana y Jeneral
DATE: 37/:2 5//20‘:7 P
I

Chief - Counsql for Litigation
Office of the Attorney General
Indiana Government Center South

5" Floor

402 West Washington Street
Indianapolis, IN 46204
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THE UNDERSIGNED PARTY enters into this Consent Decree in this action captioned United
States and the State of Indiana v. City of Jeffersonville. Indiana {(S.D. Ind.);

FOR THE CITY OF JEFFERSONVILLE

DATE: {/6//3 24 (% W% %“"

63



Case 4:09—cv-~001253FH-WGH Document 8-1  Filed 134/09 Page 1 of 1

CONSENT DECREE APPEN])IX Az Schednle for Long Term Control Plan Bevelopmentl

and Completion.

For any of the deliverables identified below, any further revisions following receipt of U.S. EPA
and/or [IDEM comments shall be due within sixty (60) Days after Jeffersonville’s recelpt ofthe
first set of comments, and within sixty (60) Days after the receipt of any subsequent set of
‘comments unless otherwise agreed to by parties on a case-by-case basis.

DELIVERABLE

DUE DATE

Submit Enhanced Flow Monitoring Data

Tuly 1,2009

Submit Sewer System Hydraulic Model
calibration and validation report

October 1, 2009

Submit SRCER Update for Mill Creek, if
required *

"| Tanuary 1, 2010

| Submit Final Alternatives Analysis

December 1, 2009

Submit Final Financial Analysis

December 1, 2009

Submit CSO Control Measure Implementation

Schedule, with date for Achievement of Fuli January 1, 2010

Operation '

Submit Post Construction Monitoring Plan | January 1, 2010
Present Final Draft LTCP to the Public February 1, 2010
| Submission of final revised LTCP and LTCP April 1, 2010

Report

" *The requirément for submittal of a SRCER Update for Mill Creek is contingent upon certain
conditions specified in Paragraph B.1 of Appendix B to this Consent Decree.
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CONSENT DECREE APPENDIX B: Long Term Controf Plan (“LTCP”) Reqmrements to
be snbmltted in accordance with Schedule in Appendix A.

‘ The Long Term Control Plan required under this Consent Decree and this Appendix B
shall be developed and implemented in accordance with the CSO Conn-ol Policy and other
mlevant guidance as stated below.

A, Public and Regulatorv Agency Participation Program.

 Jeffersonville shall continue to implement its Public and Regulatory Agency Participation
Program designed to ensure that there is ample public participation, and ample participation by

* the Plaintiffs, throughout the stages of the compietion of the development of Jeffersonville’s
LTCP. The Program shall include, at a minimum, the features described below. ‘

1. Jeffersonville shall continue to make mformatlon pertaining to the development
and completion of the LTCP available to the public for revlew

2. Jeffersonville shall continue to solicit comments from the public on s1gmﬁcant
aspects of the development and completlon of the LTCP.

3. Jeffersonville shall include minutes from the public meetlhgs in its Final Draft
LTCP submission to IDEM and U:S.EPA on the Final Alternatives Analysis and the Final Draft
LTCP in accordance with the schedule in Appendix A to this Consent I)ecree

4. Jeffersonville will consider comments provu:ied by the public when completmg
development of its LTCP. :
5. - Jeffersonville shall continue to ensure that the Plaintiffs are kept informed of

Jeffersonville’s progress in completing the development of its LTCP, including participating in -

meetings with the Plaintiffs at meaningful times during the LTCP development process and

submittal of reports to Plaintiffs summarizing the public comments received throughout
1mplementat10n of the Public and Regulatory Agency Pamclpatlon Program

B. | Sensntwe Areas and Priority Area Stream Reach Characterlzatxon and Evaluatwg
Report (“SRCER™) and RCER Update.

Jeffersonville conducted a SRCER to characierize water quality in, and the water ¢uality
impacts of CSO Discharges, other point sources, and non-point sources upon the Ohio River,
Mill Creek, and Cane Run, and to facilitate the development, calibration, and validation of the
modeling required pursuant to Section D of this Appendix, below. The SRCER identified

' E.coli as having significant potential water quality impacts from the CSO Discharges. The
SRCER shall bé revised to reflect the Priority Area and any Sensitive Areas and to reflect the -
public’s use of the Ohio River for jet-skiing and kayaking as recreational uses.

ii
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1. Tn the event that the City of Jeffersonville chooses, as an alternative CSQ control
measure, the discharge of wet weather flow to Mill Creek from a wet weather treatment facility
providing only primary equivalent treatment and disinfection, Ieffersonville will update the
SRCER to include an identification of any Sensitive Areas associated with Mill Creek
downstream of the point of the proposed Discharge.

2. The SRCER Update shall update the identification of Sensitive Areas in Mill
Creek by conducting: (i) inquiries to appropriate state and federal agencies (to identify
endangered /threatened species habitat, designated outstanding waters, and aquatic sanctuaries),
* and (ii) survey activities to identify potentially impacted drinking water sources and recreational
" uses, including primary contact recreational uses.

C. Sewer Svstem Characterization and Monitoring Program.

As of the Date of Lodging of this Consent Decree, Jeffersonville has completed its Sewer
System Characterization and Monitoring Program as part of its effort to develop its Long Term
Control Plan, Jeffersonville shall submit the results of its Sewer System Characterization and
Monitoring Program, and any suppotting documentation and analyses, with its Draft Long Term
-Control Plan on the schedule identified in Appendix A and pursuant to Sectioh XIII of the
. Consent Decree (Notices and SmeISSIOIlS)

D. Sewer System szraulic Modeiing Prpgram.

1. Jeffersonville shall update and implement its Sewer System Hydraulic Modeling
Program (the “Updated Modeling Program™) that provides for the development and utilization of
a Hydraulic Model to aid in the evaluation of a range of potential water pollution _
treatment/control alternatives and to evaluate the impacts of such alternatives on the water
quality of the receiving stream and the operation of the Sewer System, The Updated Modeling
Program shall include, at a minimum, the features described below.

2. The Updated Modeling Program shall specify either the Hydraulic Model or other
appropriate engineering analyses to be used in the completion of the LTCP. In addition, the
Hydraulic Model, or other appropriate engineering analyses, shall be used in the development
and implementation of operation and maintenance procedures and to establish priorities for, and
evaluate the impacts of, proposed system modifications and upgrades. Jeffersonville shall also
use the Hydraulic Model, or other appropriate engineering analyses, to assess the hydraulic
_ capacities of the Pump Stations serving the separate sewer arcas, and major sewers within the
separate sewer areas and to identify whether those identified capacities are currently insufficient,
or are expected to become insufficient, under firture conditions (which shall include system
modifications proposed by the LTCP). The evaluation of Sanitary Sewer System capacities is to
assure that future Sanitary Sewer System characteristics shall be consistent with the CSO Control
~ Measures that Jeffersonville shall propose in its LTCP.

iii
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a. At & minimum, the Hydraulic Model or other approprlate engineering ana]yses

 shall be capable of: (i) predicting base flows and wet weather flows generated by various wet -

weather events in the Combined Sewer System; (ii) predicting the hydraulic grade lines, volume
and flow rates of wastewater in Force Mains and Gravity Sewer Segments; (iii) predicting the
hydraulic pressure and flow capacity of wastewater at any point in force mains throughout the - -

. Combined Sewer System; (iv) predicting the flow capacity of each Pump Station; (v) predicting
 the flow capacity of all Gravity Sewer Segments in the Combined Sewer-System; (vi) predicting

the peak flows during wet weather and dry weather conditions for each Pump Station and all
specified Gravity Sewer Segments; (vii) predicting the likelihood, location, duration and volume
of Discharge from each CSO Discharge Outfall for a range of precipitation events (of varying
durations and return frequencies); (viii) predicting wet weather flows at points where
Jeffersonville’s separate Sanitary Sewer System flows into the Combined Sewer System; (ix)

- predicting the peak instantaneous and sustained flows of combined sewage to the Facilities for a .

variety of storm events (of varying durations and return frequencies); (x) estimating wastewater
flow, groundwater infiltration, runoff, and precipitation-induced infiltration and inflow (“I/T”);

~ and (xi) supporting development of the LTCP.

b. As part of the Updated Modeling Program, Jeffersonville shall prepare and submit
to Plaintiffs a Sewer System Hydraulic Model calibration and validation report in accordance

‘with the schedule in Appendix A, which shall include: (i) a description of the Hydraulic Model;

(i1) specific attributes, characteristics, and limitations of the Hydraulic Model; (iii) identification
of all input parameters, constants, assumed values, and expected outputs; (iv) digitized map(s)

‘and schematic(s) that identify and characterize the portions of the Combined Sewer System that

shall be included in the Hydraulic Model; (v) identification of input data to be used; (vi)

configuration of the Hydraulic Model; (vii) procedures and protocols for performance of

sensitivity analyses (i.e., how the Hydraulic Model responds to changes in input parameters and

. variables) and identification of the ranges within which calibration parameters shall be

maintained; (viii) procedures for calibrating the Hydraulic Model to account for values
representative of the Combined Sewer System and the Facilities using actual Combined Sewer

3

~ System and Facilities data (e.g., flow data and hydraulic grade line data); (ix) procedures to

verify the Hydraulic Model’s performance using actuat Combined Sewer System and Facilities
data (e.g., flow data and hydraulic grade line data); (x) procedures for modeling wet weather
flows from Sanitaty Sewer System service areas tributary to the Combined Sewer System; and

_ (xi) an expeditious schedule for the development and utilization of the Hydraulic Model.

-3 " Jeffersonville shall use the results from the SRCER, Hydfaulic Model, and any |
other available and relevant water quality modeling efforts (including but not limited to water
quality modeling completed by Ohio River Sanitary Commission) to predict water quallty in the

‘Receivin g Waters, under existing and future predicted Jeffersonville conditions.

iv
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" E..  Long Term Control Plan

In accordance with the CSO Control Pohcy and other relevant guidance, as stated below,
Jeffersonville shall complete the development and implementation of an LTCP that shall provide
for the construction and implementation of all WWTP and Sewer System improveménts and
other CSO Control Measures necessary to: (i) ensure that Wet Weather CSO Discharges comply
with the technology-based and water-quality based requirements of the CWA, state law, and
regulation, and Jeffersonville’s NPDES Permit; and (ii) eliminate SSD’s. The LTCP shall build
upon, and integrate the resulis of the SRCER, the SRCER Update, the Characterization Program,
and the Updated Modeling Program. The LTCP shall include, at a minimum, the features
described below. . '

1. . The LTCP shall include an evaluation and screening of a wide range of .
“alternatives for eliminating, reducing, or treating Wet Weather CSO Discharges. This screening
shall result in the identification of an appropriate list of alternatives for further evaluation. This
further evaluation shall consider the costs, effectiveness (in terms of overflow volume, and/or
frequency reduction, pollutant loading reductions, etc.) and the water quality improvements of
‘the appropriate list of alternatives. In performing the evaluation, Jeffersonville shall use the
results of the SRCER, the Characterization Program, and the Hydraulic Model,

2. In identifying, assessing and selecting alternatives for its LTCP, Jeftersonville
shall give the highest priority to controlling overflows to Sensitive Areas and to the Priority Area,
consistent with Section IL.C.3 of the CSO Control Policy. Jeffersonville’s LTCP Report shall
prokiibit new or increased overflows to the Priority Area and any Sensitive Areas. :
Jeffersonville’s LTCP shall, where physically possible and economically achievable and where
doing so does not provide less environmental benefits than additional treatment, eliminate or
relocate overflows that Discharge to the Priority Area and any Sensitive Areas. Where relocation
or elimination of an overflow to the Priority Area and any Sensitive Area is not physically
possible or economically achievable, or would provide less environmental benefit than additional
treatment, Jeffersonville’s LTCP shall provide for additional treatment as is necessary to. meet
water quality standards for full protectlon of all designated and existing uses.

.3, The a.ltematlves evaluated as part of the LTCP shall mclude, at a minimum,

. consideration of the following: (i) taking no-action; (ii) complete sewer scparation; (iii) partial
sepatation of various portions of the Combined Sewer Systemi; (iv) installation of various sizes of
‘storage or equalization basins at Jeffersonville’s Facilities and/or in the Sewer System; (v)
construction of new secondary or advanced wastewater treatment plants; (vi) construction of
lncreased treatment capacitics at the existing Faclhtles (vii) construction of additional facilities
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(such as high rate treatment or ballasted flocculation facilities) for providing primary ireatment or
better than primary treatment of Discharges from C8O Qutfalls; (viii) construction of new
intercepting sewets from the Sewer System to the Facilities; (vix) construction of facilities for
providing disinfection (and dechlorination, if necessary) of CSO Discharges; (x) construction of
facilities for removing floatables from CSO Discharges; (xi) construction of relief sewers; (xif)
relocation of CSO Outfalls; (xiii) implementation of pretreatment measures to reduce flows
and/or pollutants discharged into the Sewer System from Industrial Users; and (xiv) construction
and/or implementation of combinations of these alternatives, utilizing the “alternatives analyses”
portion of U.S. EPA’s “Combme:d Sewer Ovcrﬂows Guidance for Long-Tcrm Control Plan”
(1995).

4, For-each alternative or combination of alternatives evaluated as part of the final
LTCP, Jeffersonville’s assessment shall include, at a minimum, an evaluation of the technical
~ feasibility and apphcablhty of each alternative or combination of alternatives at cach CSO
- Outfall or groupmg of CSO Outfalls.

5. - Foreach alternative or combination of alternatives evaluated as part of the final
'LTCP and through the aforementioned screening process found to be technically feasible and
applicable, Jeffersonville’s assessment shall include an evaluation of a range of sizes of each -
alternative, with the exception of the alternatives identified in Paragraph E.3(i), (i), (xi), and
{xii), or combination of altematlves that shall:

a. Provide capture and/or treatment, on an annual average basis, ofa range of
combined storm and sanitary wastewater flows, including 75%, 85%, 90%, 95% and 100% or an
" equivalent range of capture rates; or

b. Reduce the average number of untreated Wet Weather CSO Discharge events per
year to a specified range, including 0, 1-3, 4-7 and 8-12, events per year.

6. For.cach alternative or combination of alternatives evaluated through the
aforementioned screening process that is found to be technically feasible and applicable as part of -
the LTCP, Jeffersonville’s assessment shall include a determination of the estimated project
costs, as that term is described on pages 3-49 through 3-51 of the U.S. EPA’s “Combined Sewer
QOverflows Guidance for Long-Term Control Plan,” (1995) for each alternative or combination of
alternatives. The determination of the estimated project costs shall inciude: '

a.  “Capital costs,” “annual operation and maintenance costs,” and “life cycle 'costs,”
as those terms are described on pages 3-49 through 3-51 of U.S. EPA’s “Combined Sewer
~ Overflows Guidance for Long-Term Control Plan” (1995); and

_ “b. An itemization of the “capital costs” and “annual operation and maintenance
costs” used to determine the fotal “project costs” for each separate component of each alternative
or combination of alternatives. :

vi
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. 7. For each alternative or combination of alternatives evaluated through the
_aforementioned screening process that is found to be technically feasible and applicable as part of

. the LTCP, Jeffersonville’s assessment shall include an evaluation, using the results of the

SRCER and SRCER Update, of the expected water quality improvements in the Receiving
Waters that shall result from implementation of each altematwe or combination of alternatives.

- 8. For each alternative or combination of alternatives cvaluated through the
aforementioned screening process that is found to be technically feasible and applicable as part of
the LTCP, Jeffersonville’s assessment shall include a cost-performance analysis, such as a “knee.

* of the curve™ analysis, for each alternative or combination of alternatives, that shall allow for the
comparison of the costs to: (i) the associated expected water quality improvements; (ii) the

" reduction of Wet Weather CSO Discharge volume, duration, and frequency; (iii) the reduction in

Wet Weather CSO Discharge events; and/or (iv) the estimated reductlon in pollutant loading
from Wet Weather CSO Discharge events.

9, The LTCP shall include an evaluatlpn of Jeffersonville’s financial capability to

fund the selected alternative or combination of alternatives including analysis of: (i) median

- ‘household income/total project cost per household; (if) per capita debt as a percerit of full market
property value; (iii) property tax revenues as a percent of full market property value; (iv) property
tax collection rate; (v) unemployment rate; {vi) current and projected residential, commercial and
industrial user fees; (vii) bond rating; (viii) bond capacity for the next twenty years; (ix) grant. '
and/or loan eligibility and availability; (x) other viable funding mechanisms and sources of -
financing; and (xi) other factors which may be applicable to the financial evaluation. * -

10.  The LTCP shall include the selection of CSO Control Measures, including the
‘construction all Sewer System and WWTP improvements, necessary to ensure compliance with
the techinology-based and water-quality based requirements of the CWA, state law and
regulation, and Jeffersonville’s NPDES Permit. -

. 11.  Asprovided in Appendix A, the LTCP shall include an expeditious schedule for

the design, construction, and implementation of all CSO Control Measures described in
Paragraph E.10 of this Appendix and a proposed date for Achievement of Full Opcratmn The
highest priority being given to eliminating Discharges to the Priority Area and any Sensitive
Areas and to those projects which most reduce the Discharge of pollutants. The schedule shall
‘specify critical construction milestones for each specific measure, including dates for: (i)
submission of applications for all permits required by law; (ii) commencement of construction;
(ii1) completlon of construction; and (iv) Achievement of Full Operation. '

12. As prowded in Appendlx A, the LTCP shall include a post-construction momtonng
program which shall assess the effectiveness of the selected and completed C50 Control
Measures upon Achievement of Full Operation and thereafter. This program shall be consistent
with the gmdance “Combmed Sewer Overflows: Guidance for Long-Term Control Plan” (1995).

vii
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CONSENT DECREE APPENDIX C: Flow Metering, Monitoring, and Recording

Section i-

Flow Meter and Measurement Location Designations

Jeffersonville shall submit, by November 1™ of cach year, the location of each flow meter in the
entire Sewer System, as well as flow meters within the WWTP (at the headworks, {inal discharge
point and throughout plant) in accordance with the format shown below,

‘ Measures
' Lo Lo Type of flow at what | Longitude/
Location Description , Flow Meter point in Latitude
system C
Flow from :
, . . Combined and | 381645 N
A Tenth Street Pump Station Ultrasonic Sanitary 85 46 00 W
S_ewer Area
Flow from '
. . . . Northwest
B Sprmg Street Llﬂ: Station Ultrasonic Sanitary
Sewer Area
Flow from
North and -
Mill Creek Lift Station Ultrasonic Northeast
C ‘ sanitary sewer
- Area
) ) 2816 16N
D CSO 098 - Spring Street AV meter 85 4420 W
| 3806 12N
E CSO 009 — Wall Street AV Meter 95 4415 W
F CSO 010- Walnut Street - AV Meter 316 15N
- vainut Stree 85 44 05 W
, 381620 N
G CS0 011 —-Meigs Avenue AV Meter 85 43 55 W
g ’ 381635N
H CsO 0;3 — Graham Street AV Meter 854335 W

viidi
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I. - CSO 018 — Tenth Street Pump AV Meter ‘ 381645N
Station o 7 7 8546 00 W
. _ 381620N
‘ 021 - ic Str AVM ‘
I G800 3 Mechamc eet ' eter 8543 55 W
‘ 5 ~ 381605N
— Clark Street AV M
K . . CSOOO?_Car - . eter | 85 4845 w
: 3-f; Parshall |
L Raw Inﬂuentl Flume |
: 3-ft Parshall . |381712N
M Final Effluent | Flume | 25 44 385 W
'N - | Return Sludge Flow Mag Meter
O | Waste Sludge Flow ' Mag Meter

. Section2 Flow .Metering, Monitoring, and Recording Requirements

Jeffersonville shall install, as necessary, and utilize flow metering, measuring, and recording
equipment capable of continuously, reliably, and accurately measuring and recording the flow
rate, flow duration (including beginning and ending times), and flow volume of Discharges from
each CSO Outfall in the Combined Sewer System, and any designed SSO Outfalls in the Sanitary
Sewer System. The flow recording equipment shall provide for continuous chart recording of the -

E instantaneous raw influent wet-well level, as well as the duration (including beginning and

ending times), the instantaneous flow rate, and the integrated/totalized flow volume of discharges

 from each CSQ Outfall. The electronic recording equipment shall display instantaneous flow ‘
rate data continuously and shall record instantaneous flow rate and integrated/totalized flow
~volume data in at least five minute increments. Jeffersonville shall configure and calibrate the
flow metering, measuring, and recording equipment such that an accuracy of better than or equal
to +/- 15% is achieved for the flow volume and the flow rate, and such that an accuracy of better
than or equal to +/- one minute is achieved at all times.

ix
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CONSENT DECREE APPENDIX D: Format for Semi-Annual Report and Statement of
Certification : '

Semi-Annual Report for , 20
And Semi-Annual Statement or Certification
Regarding Compliance with Certain Consent Decree Provisions

Section VI.B. Revisions to CSO Operational Plan

State the status of annual review of the CSO Operational Plan, and whether any updates were
necessary based on onsite physical operational changes or based on U.S. EPA’s and IDEM’s
review and approval of the CSO Operational Plan in accordance with Section XIV of the Consent
 Decree (Review and Approval of Submittals)

State the status of implementation of the last approved Annual CSO Operatlonal Plan Update

including implementation of each of the Nine Minimum Controls 1clem:1fied in the approved CSO
Operational Plan,

* State the status of thie permanent removal of CSO Outfall 006 (Rwerpomte Overﬂow) CSO
Outfall 007 (Clark Street), and CSO Outfall 012 (Penn Street).

States the results of annual ins,pection of all CSO Outfalls nat eliminated pursuanf tothe _
~approved LTCP Report, and any repairs made to those CSO Outfalls during the reporting period.

" Section VLC. Maximizing Existing Flow and Storage Capacity of the Sewer Systems

Prepare a table summarizing the date, duration, volume, and beginning time and ending time of
all discharges from CSO Outfall 018 that occurred on Days when the WWTP treated flows less
than 25 MGD on a 3-hour basis and/or 21.1 MGD on a 24-hour basis (or other approved
Maximum Treatable Flow following upgrade of the WWTP), the cause(s) of the Discharges, and
~ all remedial actions undertaken to prevent the recurrence of the Discharges.

Sectioli YLE. " Long Term ﬁnnrovcment of the WWTPs and Sewer System Ope'rations

State the status of comphance with the Schedule for LTCP Development and Completlon n
: Appendlx A to this Consent Decree.

State the status of progress toward Achlevement of Full Operation for all CSO Control Measures.
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Section VLF. Sewer System Capacity Management. Operation, and Maintenance
' ' . Program ‘ .

‘ State the status of the elimination and/or permanent sea]mg of all designed and constructed SSO

Outfalls within its Sanitary Sewer System.

State the status of the completion of a Sewer System Capacity Management, Operation, and
Maintenance Program, '

State all activities undertaken pursuant to the approved Sewer Syétem Capacity Management,
Operation, and Maintenance Program Plan, including but not limited to:

Collection sttem Management
M Organizational Structure of the program: Any changes to listed personnel, hsted

chain of oommand and listed assigned responsibilities as of the close of the reporting
. period.

B Training: The list of legal, programmatic, and functional training developed, and
delivered to affected personnel the last reporting period.

B Internal Communication Procedures: A description of the defined chain of command
and any changes thereto; a description of how frequently maintenance staff communicate
with operation and maintenance managers, and how frequently maintenance managers
communicate with the Sanitary Sewer Board, and the means of such communication.

B Customer Service: A description of the listed method of warning notification of S80s
or sewer problems to affected customers; any changes to the customer complaint system
to collect, respond, and complete corrective actions for complaints.

B Management Information Systems: A description of electronic and hard copy data

'~ management; file storage system; location of customer complaints; and percent of work
. orders showing corrective actions completed before closeout.
8 SSO Notification Program: A table describing the location, duration, and volume of
- each SSO that occurred during the reporting period, specifically identifying
Building/Property Backups.

‘M Legal Authority: A description of any changes to the current sewer use ordinance and

enforcement authorities identified in the Sewer System CMOM Program.

Collection sttem Operation
M Budgeting: A list of the most recent annually approved capital and expense budgets for

the Sanitary Sewer System.

W Monitoring: A description of how the Sanitary Sewer System is monitored, the number
and location of sensors and/or frequency of visual SSO monitoring.

B Hydrogen Sulfide Monitoring and Control: A list segments identified during the
reporting period as having hydrogen sulfide problems, and the steps taken during the
reporting period to reduce hydrogen sulfide production; and analyses used to document
the concentration of hydrogen sulfide in the wastewater after chemical addition.

1.
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1

Safety: A hst of the written safety procedures and a schedule of safety trammg for
employees.

Emergency Preparedness and Response: A descnptlon of the written emergency
preparedness and response plans and a copy of any incident reports issued during the
reporting period.

Modeling: A description of the status of use of the calibrated and verified hydrauhc
model duting the reporting period. -

Mapping: A description of the percentage of the Sewer System mapped (% of sewer
mapped); the number of GIS points entered into the database; and the percent of laterals
included in GIS database. .

New Construction: A description of the sewer design requirements for new construction
contained in the Jeffersonville Design Standards. '

‘Pump Stations: A list of locations and capacities of all Pump Stations; the number of

the completed inspections of Pump Stations during the last reporting period, including the
scope of the inspection for each; the number of Pump Stations with fixed backup
generator power and plans to cover all with backup power; and the frequency of

© inspection at cach Pump Station during the reporting period; steps taken to ensure that

each Pump Station has an adequate source of backup power.

Equipment and Collection System Maintenance

Maintenance Budgeting: Describe the most recently approved annual budget for

" collection system operations and maintenance.

Planned and Unplanned Maintenance; A description of the preventlve maintenance
program and a description of how Jeffersonville énsures “24-hour coverage,” such that
maintenance personnel are available to respond to Sewer System emergencies.

Sewer Cleaning: The number of feet of Sewer Segments cleaned, the dates of such ‘
cleaning (including for root intrusion, grease, and other causes of blockages), the location -
of such Sewer Segments as identified ona locational map; a percentage comparison of
the feet of Sewer Segments cleaned as a comparison to the number of feet of Sewer
Segments in the entire Sewer System, and an estimate of the niumber of feet of additional
Sewer Segments planned for cleaning the following 6 month feporting period. -

Parts and Equipment Inventory: A list of spare parts, critical spare parts, long lead
time replacement parts, parts interchangeability, and storage locations of the parts.

Sewer System Capacity Evaluation -Testing and Ihspéction _

Flow Monitoring: A description of all continuous WWTP flow monitoring activities

and an identification of average dry and wet weather flow rates relative to population

daily average and wet weather gallon per capita per day rates during the 1ast reportmg

period.

Sewer System Testing: A description of the status of any and all inflow/infiltration
analyses of Sewer Segments completed during this repotting period; the number of smoke

tests completed for illegal downspout or other illegal building clearwater connections; a

xii
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© list of the number of clearwater connections identified and removed and calculated
reductions in volume of inflow resulting therefrom.
B Sewer System Inspection:

o A description of the status of the scheduling and completion of the following:
sewer manhole inspectons, Sewer Scgments in proximity to 88O0s that were
evaluated with closed circuit television; Sewer Segments evaluated with closed
circuit television which are not directly associated with SSOs; the percent of total
Sewer Segment and manhole inspections completed for the reporting period, as
compared to the entire Sewer System.

o A description of any Building/Property Backups, thelr location and volume, and
whether the Building/Property Backup was related to the City’s Sewer System
capacity. For those Building/Property Backups caused by insufficient Sewer
System capacity, a description of actions taken or to be taken to improve Sewer

" System capacity in the affected area(s). '

u Sewer System Rehabilitation: A description of the infiltration/inflow analyses -
performed during the last reporting period; the status of the completion of any Sewer
System Evaluation Survey; a description of the amount of excessive infiltration/inflow
determined; a plan to target the construction or rehabilitation of the Sewer System; a the
plan to eliminate infiltration/inflow and a description of the status of its implementation,

- with priority given to areas with SSO problems first, followed by the most cost-effective
rehabilitation measures; a report on the Sewer Segments which have undergone
rehabilitation or replacement during the last reporting period, the cost for the
rehabilitation or replacement, and the amount of infiltration/inflow anticipated to be
removed from each of the listed rehabilitations or replacements; and, the amount of
infiltration/inflow removed, nf any, during the last reporting period.

" Any other information documenting adherence to the approved Sewer System Capamty,
Management Operation and Maintenance Program.

Section VIII Supplemental Environmental Projects

State the status of completion of Defendant’s progress in satisfying its obligations in connection
- with the SEPs required under Section VI of this Decree and Appendix E including, at a
minimum, a narrative description of activities undertaken; status of any construction or
compliance measures, including the completion of milestones set forth in Appendix E, and a
summary of costs incurred since the previous report.

Section IX Payment of Any Stipulated Penalties

xiii
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Any Other Information Necessary to Determine Compliance Status

Annual Statement or Certification

I certify under penalty of law that I have examined and am familiar
with the information submitted in this document and all attach-
ments and that this document and its attachments were prepared
under my direction or supervision in a manner designed io ensure
that qualified and knowledgeable personnel properly gather and
present the information contained therein. I further certify, based

* on my inquiry of those individuals immediately responsible for
obtaining the information, that I believe that the information is :
true, accurate and complete. I am aware that there are significant
penalties for submitting false information, including the possibility
of fines and imprisonment.

[Signature of authorized official]

xiv
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- CONSENT DECREE APPENDIX' E: Supplemental Environmental Projects
A Federal Supplemental Environmental Project
1. Project Overview and Purpose

Jeffersonville shall construct and implement a constructed wetland stormwater treatment

. system at ‘an industrial park known as the River Ridge Commerce Center (RRCC). The purpose

of the Federal SEP is to significantly improve the quality of storm water discharging from the
detention basin and into Lentzier Creek, a tributary to the Ohio River.

Construction and planning of the RRCC is a joint prq]ect of the City and the River Ridge
. Development Authority (RRDA). The RRCC is located on what was formerly the Indiana Army
Ammunition Plant (INAAP), which consists of a 9,700 acre property immediately northeast of
Jeffersonville, also on the Ohio River. The Department of the Army has been transferring

- parcels of the INAAP property to the Indiana Department of Natural Resources and the RRDA.
The property on which the City will perform the SEP is currently owned by the RRDA. The City
is in the process of providing water and wastewater utilities to the RRCC and surrounding areas.

Due to its current use as a commercial center and industrial park, the RRCC contains a :
relatively large amount of impervious area with the potential to generate large quantities of storm
water runoff carrying various pollutants including heavy metals, oils and greases, phosphorus, - .
nitrogen and total suspended solids. Since the RRCC is located within the previous site for the -
Indiana Army Ammunition Plant, stormwater runoff may mclude traces of lead and other
hazardous materials.

Storm water runoff from the RRCC flows into a detention basin located to, the south of
the facility. Currently, this runoff does not receive treatment before discharging into Lentzier
Creek. Constructed wetlands are an effective means for providing removal of pollutants from

“storm water through natural processes, including the microbial breakdown of pollutants, plant
uptake, retentnon settling and adsorptxon ‘

2, Prq;ect Scope, Schedule, omd Cost

Shown on Figure 1, attached to this Appendix E, Jeffersonville shall construct an
approximately 1.2 acre constructed wetland northwest of the detention basin, an approximately
0.5 acre constructed wetland southwest of the detention basin, and a 2,400 square foot vegetated
filter located at the effluent end of the detention basin, The vegetated filter shall consist of
different species of Carex (sedges), Scirpus (bulrushes), Fowl Manna Grass, Switch Grass &

Wild Rye Species. Jeffersonville shall plant the vegetation as plugs to insure initial survivability.

For at least two months prior to commencing construction of the Federal SEP,
Jeffersonville shall sample water quality in the detention basin effluent. After the construction of
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the facilities identified in Figure 1 is complete, Jeffersonville shall sample the effluent from the
vegetated filter to document any improvement in the quality of the effluent dlschargmg from the
constructed wetlands and vegetated filter strip.

For all water quality sampling, Jeffersonville shall use automatic samplers designed to
collect stormwater samples. At a minimum, Jeffersonville shail analyze the water quality
samples for the following pollutants and parameters: cadmium, chromium, copper, cyanide, lead,
mercuty, nickel, silver, zinc, five day bmlogmal oxygen demand, total suspended solids,
~ chemical oxygen demand, nitrates, ammonia, phosphorus, oil & grease.

Jeffersonville shall take samples of the pollutants and parameters described in the above
Paragraph at the influent to and the effluent from the existing detention basin for the pollutants
listed above. At a minimum, Jeffersonville shall take at least one sample of each of the above

" - pollutants and parameters before completing the constructed wetlands identified in Figure 1,

attached to this Appendix E. Jeffersonville shall take two samples of each of the poltutants and
parameters in the above parapgraph after it has completed the constructed wetlands and vegetated
filter. Jeffersonville shall take its first sample within thirty (30) Days after completion of
construction of the wetland and vegetated filter. Jeffersonville shall take the second sample by
October 31, 2010. If no water quality improvement is shown in the first and second water quality
sampling events referred to above, Jeffersonville shall continue to take at least one water quality
~sample every thirty (30) Days until such improvement is shown by the sample results.

. Jeffersonville shall complete the Federal SEP on the following schedule: -

Complete Design: 60 Days after the Effective Date
Award Contracts: : 120 Days after the Effective Date
Complete Construction: 210 Days after the Effective Date

Jeffersonville.in good faith estimates that the cost to implement the Federal SEP,
exclusive of inventory on hand, overhead, additional employee time and salary, administrative
expenses, legal fees, and contractor oversight costs, is $130,000.

3. Progress Reports

Jeffersonville shall provide progress reports in accordance with Section X1 of the
Consent Dectee (Reporting Requirements) and Appendix D to this Consent Decree.

Until Jeffersonville has completed the requirements of Section A.4 of this Appendix E,

below, Jeffersonville shall submit progress reports every s six months describing any water quality
1mprovements achleved by the Federal SEP.

xvi -
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4. Campl iance

J effersonville shall be in compliance with the requu‘ement to implement the Federal SEP
prov1ded it has:

a.  completed.construction of the Federal SEP;
b. expended all funds in furtherance of construction of the Federal SEP;
c.. has demonstrated that for two consecutive years after the completion of

construction and prior to the termination of the Consent Decree, Native plant species cxcludmg ‘
Typka spp. (cattail) in each constructed wetland have an areal cover of at least:

i 60% in saturated tree, shrub sedge meadow, or wet prairie commumtles,
ii,  50% in inundated tree or shrub, and shallow emergent communities; -
fii.  30% in deep emergent communities (average water depth >8 inches);

iv.  No more than 10% of the surface area coverage of each constructed
- wetland may be open water, bare ground, or a combination of the two.

- Open water and bare ground are defined as areas with less than 10% areal *
vegetative cover.

- d. has demonstrated an improvement to storm water quality by October 31,
2010 or until such improvement to storm water quality is demonstrated as shown by water
quality samples, whichever is later; and,

e. complied with the requirement to submit a Federal SEP Completion
Report in. accordance with Paragraph 39 of the Consent Decree,

5. Modification/Substitution of Projects

Jeffersonville may modify the project or may substitute a similar project for the .
improvement of 'storm water quality identified above with advance written approval of U.S. EPA.
in accordance with Section XIV (Review and Approval Procedures), provided that the alternative
SEP represents costs at least equal to those described in Section A2 of this Appendix E for
improvement of storm water quality for the RRCC,
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B. State Supplemental Environmental Project
1. Project Overview and Purpose.

Jeffersonville shall construct pervious pavers and a rain garden in Preservation Park,
located in the City of Jeffersonville on the north side of Market Street and to the east of Pearl
Street. The purpose of this project is to reduce or eliminate the flow of stormwater from
Preservation Park to the Combined Sewer System, and to demonstrate to the public the
effectiveness of green infrastructure technologies in the City of Jeffersonville.

Preservation Park is relatively flat and has a long history of poor drainage related to
ineffective grading. The poor drainage has caused problems with grass growth, access, and
concrete durability, In addition, the lack of vegetation has triggered erosion and increased the
rate of runoff flowing to surrounding sewers, Those sewers are in close proximity to several of
the Jeffersonville's CSO Outfalls

" To improve the overall usability of Preservation Park to the public, improve dramage
conditions, and reduce stormwater runoff to Jeffersonville’s CSOs. Jeffersonville shall install |
pervious pavers (as shown on Figure 2, attached to this Appendix E) to provide an avenue for
runoff to infiltrate underlying subgrade soils. Jeffersonville shall regrade the park as necessary to
direct runoff to the pervious pavers so that most of the runoff from the park will infiltrate
subsurface soils through the pervious paver section.

Jeffersonville shall also install a rain garden close to the existing “caboose” buildingtoe
receive roof runoff and discharge it to the soil subgrade. 1 effersonville shall plant thc rain garden
w1th native species that are tolerant of variable soil moisture conditions.

2. Project Scope, Schedule, and Cost

Jeffersonville shall construct the pervious pavers and the rain garden in accordance with
this Appendix E and Figure 2, attached to this Appendix E. Jeffersonville estimates that it will
cost approximately $110,550, with engineering and design fees of $7.500, for a total of
$118,050. These costs do not include the purchase and installation of benches, swings, trash
receptacles, walls, nor do they include administrative costs, maintenance costs or annual fees.
All construction and design fees are one-time capital expenditures.

Jeffersonville shall construct the State SEP by October 30, 2009,

xviii
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3. Progress Reports

_ Jeffersonville shall provide progress reports in accordance with Section XII of the
Consent Decree (Reporting Requirements) and Appendix D to this Consent Decree.

xix
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INDIANA DEPARTMENT OF ENVIRONMENTAT, MANAGEMENT

We Protect Hoosiers and Our Environment.

Mitchell E. Daniels Jr. 100 North Senate Avenue
Governor Indianapolis, Indiana 46204

) (317) 232-8503
Thomas W. Easterly Toll Free (800) 451-6027
Commissioner www.idem.IN.gov

The Honorable Thomas R. Galligan, Mayor
City of Jeffersonville

City Hall

500 Quartermaster Court

Jeffersonville, Indiana 47130

Re: Long Term Control Plan Approval
City of Jeffersonville
Consent Decree #4:09-CV-0125DFH-WGH
NPDES Permit No. IN0023302
Clark County

Dear Mayor Galligan:

The Indiana Department of Environmental Management (IDEM) and the U.S. Environmental
Protection Agency (EPA) have conducted a substantive review of the City of Jeffersonville’s (the City)
CSO Long Term Control Plan (LTCP). The United States, on behalf of the United States Environmental
Protection Agency, and the State of Indiana, on behalf of IDEM, filed a complaint against the City in -
connection with the City’s operation of its municipal wastewater and sewer system. Concurrent with the
filing of the Complaint, the United States fodged with the Court a proposed Consent Decree that has been
entered into by the United States, the State of Indiana, and the City of Jeffersonville. The Consent Decree
was entered by the Court on November 24, 2009, as United States and State of Indiana v. City of
Jeffersonville, #4:09-CV-0125DFH-WGH. The Consent Decree requires the City to complete

development of its LTCP. Once approved by EPA and YDEM, the LTCP is incorporated into the Consent
Decree.

As a function of the LTCP development process, the City of Jeffersonville performed an evaluation
of alternatives for CSO control. The Jeffersonville Sewer Board passed a motion to recommend
Alternative 4 (near surface storage), along with Control Scenario 61 (4-month control design level for Cane
Run and 6-month control design level for the Ohio River). The City’s proposed LTCP alternative is
identified in detail within Chapter 10 of the LTCP submitted by the City on March 31, 2010, specifically
within Tables 10.02-1, 10.02-2 and 10.02-3. The proposed alternative, once implemented, is expected to
result in no more than one (1) untreated overflow to the Ohio River in a typical year, and no more than
three (3) untreated overflows to Cane Run in a typical year, respectively. Following IDEM and EPA

approval, the LTCP proposes a 15-year implementation schedule for the proposed alternative, at an
estimated total capital cost of approximately $143,000,000.

- Re-c-y-ded P—a.per @ - - 7 - An Egual Qpportqqity Errnrpioyelfr ) ) ) Please Recycte {fy
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 Although no specific green infrastructure projects are included in the proposed alternative, the City
intends to continuously cvaluate green infrastructure projects throughout the LTCP implementation
schedule.

The City expects CSO events will continue to occur during storms that exceed the design and
performance criteria proposed in the LTCP. Therefore, a Use Attainability Analysis (UAA), as provided
for in both federal and state law, would need to be developed and submitted to IDEM prior to full
implementation of the LTCP to avoid water quality violations at that time. A UAA is a structured scientific
assessment that provides the technical basis for removing designated uses applied to surface waters where it
is shown that the designated use is not an existing use and that the attainment of the designated use is not
feasible. The UAA must contain the technical and financial justification for changing the designated
recreational use for CSO impacted waters from “fufl body contact” to the “Combined Sewer Overflow
(CS50) wet weather hmlted use” subcategory of Indiana’s recreational use designation as provided in IC 13-
18-3-2.5.

The City of Jeffersonville’s LTCP submitted on March 31, 2010, as amended by its submissions
including the City’s CSO LTCP’s Section 10, Recommended Plan & Implementation Schedule, as revised
November 10, 2010; the Cxty 5 CSO Operational Plan (CSOQOP), as updated December 1, 2010, and the
CSO LTCP’s Section 11, Post Construction Compliance Monitoring, as revised April 4, 2011, is hereby
approved by IDEM and EPA, Pursuant to paragraph 96 of the Consent Decree, the City shall proceed to
implement its LTCP within fourteen (14) days of this approval. This LTCP as approved must be
incorporated into the City’s NPDES permit No. IN0023302. The LTCP implementation schedule is
enforceable in accordance with the City’s NPDES permit and the Consent Decree.

Please contact Dave Tennis with IDEM at (317) 232-8710; dtennis @iden.in.zcov or John
Wiemhoff with the U.S. EPA at 312/353-8546; Wiemhoff John @epamail.epa.gov if you have questions
regarding this letter.

Sincerely, Sincerely, ;
Tinka Hyde /Dm:ctoly Bruno Pigott v _
Waltgr Division Assistant Commissionef )

© U.S. Environmental Protf:ctlon Agency Office of Water Quality
ce Len Ashack, Wastewater Director. City of Jeffersonville

Dave Tennis, IDEM

Jeffersonville Sanitary Sewer Board
John Tielsch, U.S. EPA ’
Andrew Hanson, U.S. DOJ

Beth Admire, IDEM




IN'THE UNITED STATES DISTRICT COURT i st

Y cosy
g Uﬁ IR BRI
FOR THE SOUTHERN DISTRICT OF INDIANA VIR
NEW ALBANY DIVISION . U3SER 17 P 2 13
‘ : “ ) erdw N DI
" UNITED STATES OF AMERICA, ) LalkA 5 AHA o
- ) CLERK
and )
o )
THE STATE OF INDIANA, )
o )
Plaintiffs, ) Civil Action No, ' C
) 4
Y. ) dfg@ 9 “Cy- &
ST i%nm WeH
- THE CITY OF JEFFERSONVILLE, ) ,
INDIANA )
Defendarit }
“ )

COMPLAINT ‘

Tht;, United States of America, by authority of the Aﬁomey General of 1he..United States,
ahd actmg on behalf of the Administrator of the Umtcd States Envzromnental Protection Agency
(“U S EPA"), and the State of Indiana (the “State’ "}, by the authority of 1ts Attorney General and
' on behalf of the Indiana Departenent of Envnonmental Manapement (“iDENP’) allege as

fellews

| NATURE OF ACTION A 7
1. This is & givil ac’;ion‘brought pursuant to éectic;n'309(b) and (d) of the Clea.n.
Wé,’cer Act (“CWA”), 33 US.C. § 1319(b) and (d), for injunctive relief and for the assessment of
civil pcﬁalties against Defendant City of Jeffersonville, Indiana (“Teffersonville” or “Defendant”)
for unauthorized and 1llega1 discharges of poliutants and other violations of Sect:on 301(&) of tbe

. CWA,33U.8.C §1311(a), and the National Pollutant I)Lscharga Elimitation System

- (“NPDES”) permit that has been issued to it, lFo'r many yeé:rs, the Defendant has dischar ged




[

séwage and other harmful poliutants from the sewage collection system that is part of its Publicly

-Ow_ned Treatment Works (“POTW™) into navigable waters flowing through and eround the City

of Jéfferson‘)ille, including but not limited 1o the Ohio River and Cane Run Cresk. These

discharges are cansed by the POTW’s lack of capacity to coﬁvey wastewaters through its

: gdllectiogﬁgng;m and fully freat those wastewaters at its Waste Water Treatment Plant

C“WWTP”) in its service area, and by poor maintenance and bp_ezaﬁon of the POTW. Asa
result, as fayther alléged below, the Defendant violated several terms aﬁd conditions of ﬂ-xe
NPDES perhits that have been issued o it, has wolated Section 301(&) of the CWA, and has
v1oiated Indiana law '
JURISDICTION VENUE, AUTHORITY AND. NOTICE
2. © This Court has jurisdiction over the subject matter of this action pursuant to

Section 309(b) andl (@) of s CWA, 33 T1:S.C. § 1319(0) aud (@ and 28 U.S.C. §§ 1331, 1345

. and 1355. The State is a party to this action pwsuant to Section 309(3) of the CWA 33 UscC.

§ 1319(3), and 28 U8, C § 1367(a). .

3. This Court has supplemental Junsdmtmn over the State law claims alleged herein
pursuzmt 10280 S C. § 1367(a) bepause the State: clalms are related to the federal claims md

form paxt_of the same case or controversy,

4, Venueis proper in the Southern District of Tndiana pursuant to 28 Us.C.

 §1391(c), and Section 309(b) of the CWA, 33 U.8.C. § 1319(b), because it is the judicial district
. where Defendant is doing businsss_énd where j:11?3_f:illﬁ:ge:d violations 000ur';ed, Venue in this -

District is also proper under 28 U.S.C. § 1367(a).

' 5.‘ "As a signatory to. this Complamt the State has actual notice of the commencement

of this actmn in accordame with Sectmn 309(%3) of the CWA 33U s. C § 1319(k).




6. 'The Attorney General of the United States is anthorized to appear and repreéent

the Umted States in this action pursuant to Section 506 of the CWA 330U.8.C § 1366, and 28
U.S.C. §§ 516 and 516, '

7. The Indiana Attorney General is authorized to appear and represent the State in |

. this agtion pursuant to Ind."Code §§ 4-6-3-2(a), 13-30-4-1 and 13-14-2-6.
DEFENDANT

‘8, Defendant City of Jeffersonville owns and operates a POTW which consists of

Class IV primary wastewater treatment facility and wastewater coliection “systems. The
- Jeffersonville POTW serves the City of .Teffersonvﬂle Indaana

o 9.  The C1ty of I effersonwﬂe is a “person’ * within the meaning of Section 502(5) of
. . the CWA, 33 US.C. § 1362(5), and Jeffersonvﬂle is a “mumicipality” mthm the meanmg of

" Section 502(4) of the CWA, 33 U.S.C. § 1362(4)

J OINDER OF A NECESSARY PARTY

10. Sechon 309(e) of the CWA requ1res that a State be jomed asa party when the .

Umted States sues & mummpahty of the Stats. The State of Inchana isa co-plamhff along with

T ‘the United States, in thas action. JIDEM is authonzed to 1mplement ﬂxe CWA Wxﬂun the State of

. .Indlrma Ind. Code § 13- 13 5~ 1(1) Indlana regulations muorporate the CWA by reference. |
327 IAC 5-2-1. 5(1} | , .
| FE])ERAL AN]) STATE STATUTES AND REG»ULATIONS
11. Sectton 301(a) of the CWA, 33 U.S.C. § 1311(a), and Ind. Code § 13-30-2-1 ~
prohibit th';: discharge of any pollutants by eny person except, inter alig, in compliance with an

NPDES pemut issued by U.5. EPA oran authonzed state pursuant to Section 402 of the CWA |
13US.C.§1342.




- 12, Section 502(12) EJ-_f the CWA defines “disql1g;gé of a pollutant” 1o ﬁean, a;nbng
other things, “any addition of any pollutant to navigable waters from any point source.”
33USL. S 1362(12). See also 327TAC 5—.]'.‘5-11 (similarly defining “discharge of a pollutant™). ‘

13.  Section 502(7) of the CWA deﬁnes nawgable waters ta be “the waters of ‘the

DUnited States 1ncludmg the territorial seas.” 33 U.S.C. § 1362(7). U. S EPA regulatlons

promulgated pursuant to the CWA deﬁne the term “waters of the Umted States” to include,

among other things: 1} all waters which are currently used, were used in the past, or may be '

susceptible to use in interstate or foreipn comﬁerce, including all waters which are subject to tﬁeA '
- .ehb and ﬂow of the ﬁda; 2) ali interstaté waters; 3) all other waters s-uch as intrastate lakesr rvers

. and strea,ms (mcludmg mterm!ttent streams), the use, degradatmn, or destruction. of which would

- affect or could affect mters’ra’ce or forezgn commerce; 4) 'mbutanes of waters of. the United States;
: and 5) certam Weﬁ&nds (mciudmg wetlands adjacent to these waters) 40 C FR §122.2.

: 1-4.. ' Inchana-law deﬁnes ‘waters of the state™ t01 lud

"ithe accumplations of water,
- surface and undergr‘éuna natura] and artificial, public and P .. apartofihe
accumulahons of water . that are wholly or partially mﬁhm ﬂ@w through or border upon

Indiana > Ind Cl)de §13 11- 2-265.

15. Sectwn 502(6) of tha CWA and Indiana regulauons deﬁne pollutant’ to mclude,
inter alia, sewage. 33-U.S.C. § 1362(6);327 IAC 5-1.5-41 - |
16,- The t;fm: f-"faeilitjlf” is de;ﬁned in the regulations as “any NEDES “point source’ or
any other facility . (méiﬁdjng land or appurt_enancés_ fsherefq) that is subject to regulation uﬁéar
the NPDES program.”™ 40.C.FR. § 122.2.
17. The term-“point source” is defined in Sectien 502(1 4} of the CWA,33US.C

' § 15 62{14}, as “any d1scermble confined and discrete conveyance 1nc}ud1ng bit not limited to




any pipe, ditch, channel, tunnel . . . from which pollitants are or may be cl:‘lischarged.” See also

327TAC 5-1.5-40.

18, Seotion 402() of the CWA, 33 U.S.C. § 1342(a), provides that U.S. EPA may
issue to “ﬁersons” NPDES permits ﬁ;at authorize the discharge of any pollutént to navigable
. waters, but enly in comphance with Sec‘ﬁon 301 of ﬂm CWA 33 US.C. 513 11 and such te.rms _
and conditions as U S. EPA determines are necessary to carry out the provisions of the CWA
See alse 327 IAC 5-2-2., . L o , 1

19.  Section 402(b) of fae CWA,33 0.8 c. § 1342(b), provides that a Stato may
gstablish and admxmster its own. permzt pro gram, and after U.S. EPA authorlzes the State’s |
program may 1ssue NPDES penmts At alttimes relevant to this eomplamt IDEM has been
authorized by U.S. EPA fo ad:mmster an NPDES permit program for regulating discharges of

- pa‘lhitants into nawgaib‘le waters within Hs jmis‘diction 40 Fed. Reg. 4033 (Jan, 27, 1975).

pursuant to Ind, Code § 13 #13:5- ‘

.....

‘ . : aufhonzed by a duly issued NPDES permlt

20. Sectlon 309(b) ofthe CWA, 33118 C § 1319 b) authonzes U, EPA to
. commence & civil actmn for appropnate relief, mcludmg a pennanent or temporaxy mJun*‘tllcm
when any pe-rson violates, among other thmgs Sectmn 301 of the CWA,. 33 US.C. § 1311 or
vmlates any of the terms or conditions of an NPDES pamnt Indiana’s water pollutmn control
| laws meay be enforced under Ind, Code §§ 13-30-1- 1 13—30 3 or 13 14-1 1:12.
2‘1. Sectmn 305(d) of the CWA, 33 U.S:.C. § 13 19(d) prcmdes tha‘c any person who
vm’iates among othcr things, Section 301 of the CWA 33 U S C. § 1311 or who wolatcs any

cOnd1t1on or. hnutatxon of ah NPDES permit 1ssued puxsuant t0 8 ecuon 402, of the CWaA, 33




U.S.C. § 1342, shall be sub};cct 1o 8 civil penalty not to excéed. $25,000 per day of violation, with
each day in which & violation ocours constituting a separate violation,
22, Pursuantio the Federal Civil Penalties Inflation Adjustment Act of 1990 (28

U.8.C. § 2461 note: Pub. L. 101-410, enacted October 5, 1990; 104 Stat.u'890), as amended by

the Debt Collection Improvements Act of 1996 (31 US.C. § 3701 note; Pub. L. 104-134, enacted

- April 26, 1996; 110 Stat. 1321), U.S. EPA pro’mﬁ_lgated the Civil Monetary Penalty Inflation

Adjustment Rufe. Under that rule, U.S. EPA mﬁy seek civil penaktiés of up to $27',500 per day
for each violation occur:ing froin January 31, 1997 through March 15 2004, $32 500 peér day for
each v:ola’tion oscurring from March 16, 2004 through January 12, 2009, and $3'7 500 per day
for each violation ocom'nng after January 12,2009, See 61 Fed. Reg. 69,364 (Dec 31 19963, 69
Fed. Reg. 7,121 (Feb 13, 2004), 73 Fed. Reg 75,345 (Dec. 11, 2008) ‘

23, 3271AC 5-2-20 end Ind. Code §§ 13-30-4~1 and 13- 14-2-6 authotize the State to
cérjpncnca a civil action for 'appropnate‘re};ef_ o address v1olations of Title 32? of the Indiana.
Administrative Code, Article 5',, includjhé- injunctive relief and civil penalties. ‘Such 7re_1ie:‘i; mal -
inéiudg: a -permanent ‘or tempotrary injun@‘:t_ibn, as well as a civil penalty of upto $=;2;5,(l)_00,13§1: day
for each violation. l

GENERAL ALLEGATIONS |
24. Defendant owns and opérates a .“tre;étment works” as that tc‘r;n is defined in CWA

Section 212(2), 33 US.C. §1292(2), and a “publicly owned freatment works” as that fecm is

" defined in U.S, EPA regulaﬁons' implgmenting the CWA, 40 C._F.I'{. §122.2 (crgis_s—r@ferencing

the definition at 40 CF.R. § 403.3). Defendant’s POTW consists of one WWTP (the

J effer,sbnvillle WWTP) and the sewage collection systems for that plant.




25.  Defendant’s POTW collects, conveys, treats and disposes of sanitary sewaée from
the City of Jeffersonville, an area co(vering approximately 13 square miles, with a service
population of approximately 29,000 people. .

26, The Jeffersonville WWTP has an average design flow of 6.0 million éallons per

day (“MGD”) and an average psek deengn flow of up 10 25, 0 MGD The mass 11m1ts for
Carbonaceous Bmchexmcal ‘Oxygen Demand (“*CBODs™) and Total Suspended Solids (“TSS”) in

its NPDES permft for that plant are based on that aVerage peak design flow.

- 27, Defendent has one collection system that consists of apprommate]y 9 miles of

A plpe that convey sewage and dther pellutants to the WWTP. The collechon system includes both
co_mbmad sewers’ (z e., the pipes carry both Wastewater and stormwater in the same pipe) and .

separate sewers” (7., there are two sets of pipes, one for wastewater and the other for

stormwater).

28, Mostof the “combined” pomcn of the collection system is m older areas ofithe

Cxty of J effersonvﬂle, and the “separate” portmn of the system is inthe | newe:r are of thi

of TI_{;:f_,ferscnmlle s total sewered area, apprommately 15% (1,350 acresi ;1__5;§§.1'3C§(§:_b_3i c@imbi'_n‘ed

SEWETS,

28,

The wastewater that Defendant convays and/or stores in its collection Syste.m and
the wastewater that Defendant treats and d15poses of at its WWTP contams poliutants” as that
term is defined in Section 502(6) of the CWA, 33 U. S C. 8§ 1362(6) and 32? IAC 5-1.5-41,
30, Onor about May 13, 1999, IDEM issued NPDES Permit No IND023302 to
Defendant and Envzrqnmental Managemcnt Corporation for the J effersonville WWTP under the
authonty of Section 402 of the CWA,33 1. S C.§ 1342 and Ind. Code § 13 13 5- 1(1) IDEM

Icnewed the permit on October 30, 2006, and amended it on March 13, 2009 NPDES Penmt

‘No, IN0023302 is hereinafter referred 1o as the “NPDES Permit.”




31 .l The NPDES pemllit that Defendaﬁt holds for its WWTP authorizes the discharge
of effluent only from the specific outfalls identified in the permit and only in compliance with
Tifze conditions and limitations set forth in the permit,

+32.  PartLA. of Attachment A of Defaixdant’s 1595 NPDES permit authérized
discharges from sixteen (16) designated Cém‘t}inéc't Sewer 0"#@9_‘:"_’ (/CS07) outfalls duriﬁg Wlef;
weather, subject to the requirbments and limitatidns of the permit. | |

33. | Part LA, of Attachment A of Defendant’s 2006 NPDES permit authorlzecl

dlsaharges from thlrteen (13) das1gnated CSO outfalls during wet Weaiher, subject to the

requirements and limitations of the permlt.

3. PantTA.ofAtiachment A of Defendant’s 1999 NPDFS permmit and Part B, of
Attachmem Aof Defendant’s 2006 NPDES permit pmwde smong other things, that the

discharge from any and all GSO outfa]ls shall not cause receiving waters 10 contain substances,

matena}s, ﬂoatlng debr:s o othgr pollutants that 1 W111 seifle te 1 mi putrescent or otherw:ae

36. Umrcatcd sewage contmns orgamc matter, bactena and nther po’centlal patho gens,

which are or mey bo ha.rmful 4o human health and the cnvn:onm 2 ":t, mcludmg bus: not lnmtcd 0

aquaﬁc life, The paﬂmgens in raw sewage can canse a number of dlSGaSeS in humans including

but not limited to entenc d1seases suoh as gastroentcnﬁs dysentery,:and choiera

37, Deiendant’s WWTP outfalls, Snitary Sewer Outfalls"and CSO quttalls are

Iocated on the Ohio R.WGI’ Mﬂl Creek, and Cana Run Creek The. Ohxo Rlver 18’ navxgable—m-

fact. "On information and bgl;_l_ef,‘ Mill Creek in the area that ;rlla_s:‘.:gagglvad‘J effcj:gsonvﬂie’s




discharges is a perennial tributary that flows into the Ohio Rwer On mformatzon and belief,

" Cang Run Creek in the area that has reoewcd Eeﬂ‘ersonvﬂle s dischargesis percnmal tributary

_ that flows mtg) the Ohio River. Mill Creck, Cane Run Creek and the Ohio River are each

"navigable watets" within the meaning of Section 502(7) of the CWA, 33 U.S.C. § 1362(7), and

. each isa "water of the state” of Indiana as deﬁned in Ind Code & 13-11 2 265.

38.  The State of Indiana, under 327 TAC 2-1-3(a)(1), has des1gnated the Indiana
portions of fhe Qhio Riveras a “full body contact -récreatio * water body. Inchana re.gulahons
specify the water quality crltena that full body contact recreation waters must meet, mcludlng a
rc_quir‘emen_x that these waters be free from “subs’;ances, materials, [and] floating debris” that are
;ﬁmsightly or delelerious,” -ancl a requirement that full body contact ﬁcreatidn waters conltain no

more than 235 E.coli bacteria colonies per 100 milliliters of water in any one sample taken in a

30 day period. 327 1AC 2-1-6(z) and (d).

Conibitied Sewer Overfiows"

'39. - Parsgraphs 1 through 38 are 1éal

' 2006 NPD'E.S permit in amounts and quality that wolaaed the terms and condmonspaf the then-

apphcable perrmt The permit terms violated mclude Part I Aof Attachment A 10 the 1949
NPDES perm1t and Part LB, of Attachment Ato the 2006 NPDES pcnmt wlnch both prowde

inter alxa that the mscharge from any and all CS0 outfalls shail not cause receiving Waters to

ccntam substances materials, foating debris or other pollutants that, among other thmgs 1) will

se’ctle o form putrescent or otherwise ob}ectmnable deposzts 2} arein amounts su;fﬁcmnt to be




unsighﬁy or deleterious; or 3) produce color, odor, or other conditions in such a de gree asto -

create a nuisance, _
41, Each of those dzscharges from designated CSO outfalls that violated the terms and
conditidns of Defendant’s 1999 and 2006 NPDES permits constzmtcs a separate vielation of -
' Sectmn 301(a) of the CWA, 33 U.s.C, § 13 i l{a), for each d1scharge on eac;h day from each CSO
qutfall |
42. . Bachsuch discharge on each dajr constitites a sepafate viglation of Ind. Code
' § 13-30-2-1 and 327 IAC 5-2-2,

43, Unless enjoined by the Court, the Defendant will continue to discharge pollutants

from CSO outfalls in violation of Secﬁn‘n.ﬁ'ﬂl ofthe CWA,33U0.8.C. §. 1'3'1'1
' 44, Unless enjoined by the Court, the Defendant will contmue 1o dxscharge pollutants .

' from CSO outfalls in violation of Ind, Code § 13-30-2-1 and 327 IAC 5-212

45. . For each violation refe d"to in this claim, Deﬁandant is subgect’no cml penaltles

mthe amounts as set forth in paragraphs' )23, supra,

SECONDCLATM ] FOR RELIEF

- {Overflows from the Sa Collectmn System - Prohiibited Distharges)

46. Paxagraphs 13 1hmugh are re—alleged and mcozporated h

47.  On numerous occasigis m the past, Defendant has dxschaxged sewage and other

-poﬂutéhts from point sources (mciu"imfg dBSIgEled overflow points and pomts not dBSlgt‘J.ﬁ:d to

.:.'

overﬂbw) in the samta.ry sewer system andfor sanitary portions of the combmed 3ewe1' system

for the POTW and on mformation and behef these sewage discharges reached nawgable Waters

and/or “wate:rs of the state,” mcludlng, but noi lmntcd to, Mill Creel.

10




48, - Each such discharge of poliutants from Defendant’s sanitary sewers to navigable

waters on each day constitutes a separale violation of Attachmant B to the 2006 NPDES permit
and is a separate vmlatmn of Section 381(&) of the CWA, 33 U.S.C. § 1311(a).

: 49 Each such discharge of pollutants from Dcfendaqt’s samtary sewers to “waters of
the state” on eacﬁ day is a separate violation of Ind, Code § 13-30-2-1 and 3271712;&(;:_‘ 5-2~2

50.  Unless enjoined by an order af the Court, Defendant will continue to discharge

pollutants from Dgfendant’s sanitaty sewers to navigable wateys in violation of the Sanitary
Sewer Overflow prohibition in Aﬁachment B of the 2006 NPDES permit, in violation of Section
301(a) of the CWA, 33 U.8.C. § 1311(a). '

- 51, Unless enJ Qmecl "by an order of the Couxt Defendant will c(mtmue ta dlscharga
poliutants from Defendant’s sanitary sewers to “waters of the state” in wola.t:on of the Samtary
Sewer Overﬂow prohibition in Attachmant B of the 2006 NPDES pcnmt in vmlatmn of Ind.

, Cade § 13-30-2- 1 and 327 JAC 5-2-2,

52, For each- vmlatwn referred to in this clalm Defendant is. subg' of

4R the amounts as set forth ip paragraphs 22:23, supra

-THIR]} CLATMLFOR RELIEF ‘

(leatlon of Efﬂuent leltatmns) ‘ _
53. Paragraphs 1 ﬂ]rough 38 are re—alleged and mcorporated herem by reference

54,  On numerous occasmns in the past Defendant has dlscharged efﬂuen’s contalmng '
pollutants in'excess of efﬂuent 11m1ta1:1ons contamed in the 1999 NPDES pe:rrmt and 2006

NPDES permit at Outfall 001 %or chssolved oxygen, total suspended solids, E. coh copper and

qyamde

11




55. Each such discharge of pollutants from Outfall 001 on each day in excess of each
effluent hm1tatmn contained in the 1999 NPDES permit and the 2006 NPDES permit is a
' sepasate violation of Section 301(a) of the CWA, 33 US.C. § 1311
56. Each such discharge of poilutants from.Ouifall 001 on each day in excess of each
" effluent limitation contained in the 1999 NPDES permit and the 2006 NPDES permit is a

f sepalate vxolatmn of Ind. Code § 13 30«2 1 and 327 IAC 52-2,

57, ‘ Unless enjoined by an order of the Court, Defendant will coniinue to discﬁargﬁ: -
pollutants in excess of the effiuent fimitations contained in'the 2006 NPDEé permit, in violation
of Section 301(s) of the CWA, 33 US.C. § 1311(a)

58.  Unless enjoined by an order of the Court, Defendant -wili contin‘ﬁe 10 diSC_h_argc
polluténts in excess of the e;fﬂuent limitations contained in the 2.006 NPDES permit, in violation

of ind: Code § 13-30-2-1 and 327 IAC 5-2-2.

59. For each v:tolauen referred to in'this claim, Dcfendant i subject ’ro 1113unct1ve

—( n

.Iehef and civil penalues in the amounts as set forth in paragraphs 22~23 supra

PRAYER FOR RELIEF

WHEREFORE, Plaintifi;ﬂle'_uniteci States of America vespeotfully prays that this Coturt
| provide the foliowing relief; | o
1.. A A permanent injﬁnction dirécting Défendant-to take aIL steps necesgary to come
into permanent and con’anuous e—omphange with all ’terms and conchtmns of its NPDES ‘permits
for the East Plant and West Pldnt, mcludmg but not limited to:
s the condmons in Attachmmt Ato the NPDES perxmt prohlbmng wet
weather dis charges of pollutants except as authorized by ‘the NPDES perrmt

b. the peg;:gt.’s_p;ombmon of Samt_ary Sewe_g, Qvgrﬂqwsgrand

12
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¢. the effluent limitations set forth in the 2006 NPDES permit;

2. A permanent or temporary injunction ordaring the Defendant to mitigate the past

environmental harm caused by its violations of the NPDES panmt Section 30] (2) of the CWA ‘

‘Ind. Code § 13- 30-2- 1,and 327 JAC 5-2.2;

3..”_ '

States, not to exéeed $_i?,500 per day for each violation of the CWA which occurred after

Jarinary 30, 1997 and on or before Mareh 15, 2004, not to exceed $32 500 per day for each

violation ofthe CWA Whlch oceurred after March 15,2004 and on or before J anuary 12,2009,

" and not to e?meed $37,500 per day for each vlc}latmn of the CWA which ocowrred aﬁer Jamuary .

12, 2009;

4, . Ajudgment assessing civil pe;nsiities against Dcfcndént and in favor of the State,

ot to axceed $25 000 per day for each vielation-of Ind. Code § 13- 18-4 .5 which oceurred;

‘ Awa:cd the Umtcd States of Anwr o]

ang,l-‘tgq{_’State of Indlg;ga.’;_fgglr asts afid

didbuis

- _- W, g - =
ents'in this action; and S o

A judgment assessing ci\fiﬁggﬁi}ig;_s against Defendent and in favor of the United




VY PP SY HESSERE Y

6. G:raﬁt such other relief as this Court deems appropriate,
Respectfully subrxﬁﬁed,

FOR THE UNITED STATES OF
AMERICA

Dated:

Acting Assistant Atforney General
Environment and Natural Résources
Division '
* 1.5, Depariment of Fastice

#

Dated: '?“'ZZ’ 0 ? o ) Mf" 74 v
o ' . ANDREW C, HANSON/
- Trial Attorney M
Environmental Edfg
Environrient and Ne
Division
U.S. Department of;
P.O. Box 7611
Washington, D.C
Phone: (202) 5145
_Pacstmile: (202) 61
Email: Andrewh:

oo
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" TIMOTHY M, MORRISON

United States Atterhéy

Ass sistant Umted Stafes Attorney
Souitheérn District of Ifidiana

10 West Merket Strest, Suite 2100
Indiaviapdlis, IN'46204 .

- Phone: (317); 226—6333 ’
Facsimile: (317); 226 -5027
Emall Tom Kw’_erm _usdof. oV

OF COUNSEL:

JOHN TIELSCH
Asststant Reglonal Counsel
US. EPA RegionV -
7? West Jackson Blvd

(202) 564-6139
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GREGORY F. ZOELLER
Indiana Attorney General

Dated: X, — 2o~ ?"Oﬁc_:'q | ) <CWLAA3 Z ﬂé%\

SIERRA L. ALBERTS

Deputy Attomey General

Offive of. the Indiana Aftomey General
302 West Washmgton Street

Indiaria Government Center South, 5% Floor
Indianapolis, Indiana 46204

Phone: (317) 232-5663

Facsimile: {317) 232-7979

Email: Sigrra Alberts@aio IN, gov
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